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the field, such as EU law, it is somewhat written off as ‘ generis’. 
‘International lawyers’ are often isolated in their respective field, only engaged 

have also kept them busy adapting to new fields of law. ‘Domestic lawyers’ are 

I fully endorse to the following observation: ‘And there seem to be a wisdom in Professor Reisman’s 

is perceived as an attack on international law, he also thinks of review as “an integral part of group of 

dynamics, not an irregular or rare occurrence” and as a 

context.’; 
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of how states implement international law (such as via ‘incorporation’, 
‘implementation’, etc.), 
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impartiality of a judge is commonly described as being ‘judge’s commitment 

guarantees their distance from “politics” whether in the guise of power, 
interest or ideology’. Inevitably, the work of judges may involve a ‘subjective 
evaluation’ of the law.

‘When judges come to apply such highly general provisions, are they of necessity thrown back upon 

right?’, –
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’s message that ‘Before you can break the rules, you have to 
know what the rules are’, i.e., if one wants to break away from tradition, one 
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But the ‘dead German men’ are there for a reason. They are present in my

from. It is the ‘baggage’ of tradition that even a critic inevitably carries with 

Finally, I should also underline that the thesis is not ‘a critique for its own 
sake’.
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evolve. As argued by Thomas S. Kuhn, ‘science does and must continually 
strive to bring theory and fact into closer agreement’, and it is only in time of 
crisis that it is likely that ‘scientific revolutions’ will take place, ‘when the first 
tradition is felt to have gone badly astray’.

3. Methodology 

Law’s Empire

‘The concept is therefore both absolute and 

site it occupies on the plane, and the conditions its assigns to the problem’; 

Ian Hacking summarizes Kuhn’s theory on ‘the structure of scientific 

revolutions’ as the following:  ‘normal science with a paradigm and a dedication to solving puzzles; 

paradigm’, 
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countries are small states.57 They have civil law systems, come from 
Scandinavian Legal realism, and still adhere to positivism with emphasis on 
statutory law as the main legal source.58 The Nordic states are commonly 
described as following the principle of dualism.59 At the same time, like some 
other states, these countries are finding themselves at a constitutional 
crossroads, for a range of factors, including close encounters with regional 
legal regimes, in this case the European Union (Denmark, Finland and 
Sweden) and European Economic Agreement (Iceland and Norway).60 In the 
last few years, there has been an increased interest in the ʻNordic approach to 
international lawʼ.61 

One of the case studies explores practice in Iceland. Like the study of the 
Nordic countries, due to my educational and legal background, practical and 
qualitative reasons explain this choice. In addition, just as Iceland is 
considered to be the world’s greatest genetic laboratory, a similar claim can be 
made about our research at hand. The tiny population of the country 
(350,000), the governance of a small state, and easily accessible and 
identifiable practice makes it an excellent subject for observation and 
analysis.62 Also to the benefit of the study, the government has a strong foreign 
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Tradition and Dynamism’ (2008) Working Paper Series Tilburg Institute of Comparative and 

Transnatinal law; Pia Letto-Vanamo and Ditlev Tamm, ‘Cooperation in the Field of Law’ in Johan 

Strang (ed), Nordic cooperation: a European region in transition (Routledge 2016).  
59 Björgvinsson (n 42) 48–52. 
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research project which seeks to promote new knowledge about the Nordic countries in an international 

context.  
62 On the legal and political system in Iceland, see Thordis Ingadottir and Rán Tryggvadottir, 

‘Researching Icelandic Law’, [2010] GlobaLex, New York University School of Law. 



country is ‘adhering to the theory of dualism’. Due

‘mother’s milk to academic lawyers’ as the ‘
’

Christopher McCrudden, ‘Legal Research and the Social Sciences’, Law Quarterly Review 122 (2006), 

Jan M Smits, ‘What Is Legal Doctrine? On The Aims and Methods of Legal

Research’ in Rob van Gestel, Hans

Jörg Kammerhofer, ‘International Legal Positivist Research Methods’ in Rossana Deplano a

en´s Pure Theory of Law, he proposes a ‘New 

Doctrinal Scholarship’ employing two methods and supporting the third: ‘(1) Legal scholarship is 

determination of possible meanings; (3) it can help establish ‘w

use’’. 

interpretation, which ‘creates an almost irresistible pull to engag

mething meaningful about the law beyond apology or utopia’; –
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bills in each country (with commentaries), and national courts’ decisions. This 
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Smits (n 63) 209; Terry Hutchinson, ‘Doctrinal Research: Researching the Jury’ in Dawn Watkins and 

Terry Hutchinson and Nigel J Duncan, ‘Defining and Describing What We Do: Doctrinal Legal 

Research’ (2012) 17 Deakin Law Review 83, 110–2; Ian Dobinson and Francis Johns, ‘Legal Research as 

Qualitative Research’ in Michael McConville and Wing Hong Chui (eds), 

–

tic methodology can give an answer to “what the law is”, see 

Cedervall Lauta, ‘Juridisk metode og retskilder: Findes “gældende ret”?’ in Mikkel Jarle Christensen and 

Lisa Webley, ‘Qualitative Approaches to Empirical Legal Research’ in Peter Cane and Herbert M 
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ʻ ʼ

Law of Treaties ‘principle of systematic integration’, found in article 31(3

Paul Roberts, ‘Interdisciplinarity in Legal Research’ in Michael McConville and Wing Hong Ch

Eric C Ip, ‘Globalization and the Future of the Law of the Sovereign State’ 8 International Journal of 
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e of “systemic integration” it would be impossible 

“regime”.

‘

’

and need to be acknowledged. Some argue that ‘[n]atural law has a peculiar 
way of being everywhere and nowhere in the body of international law today’.

Stephen Hall, ‘Researching International Law’ in Michael McConville and Wing Hong Chui (eds), 

criticized the positivist doctrine: ‘Even if it had not been proven that the theoretical implications of the 

futility as a legal theory’; 

Ann Biondi, ‘The Legacy of Ancient and Medieval Legal Thought for Modern Legal Philosophy’ 

Geoff Gordon, ‘Natural Law in International Legal Theory: Linear and Dialectical Presentation’ in 
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that ‘
judgment according to a new law’

circumstances of the cas d’espèce, the Court’s majority pursues an 

values. … Such positivist exercises are leading to the fossilization of 
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rather than its progressive development, as one would expect. … Words, 

4. Articles 

’
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Thordis Ingadottir, ‘The ICJ Armed Activity Case – Reflections on States’ Obligation to Investigate and 

Conventions’ (2009) 78 Nordic Jour

24



hand. The Court found that in the Democratic Republic of Congo the Uganda’s 

state’s obligation to prosecute individuals as a secondary 
obligation, i.e., inherent in a state’s obligation to make reparations for an 

state’s 
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Thordis Ingadottir, ‘The Role of the International Court of Justice in the Enforcement of the Obligation 
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doctrine of ‘full reparations’, as the Court famously set out in 

Ingadottir, ‘The Imp

Countries: A New Comprehensive Criminalization of Serious Crimes’ (n 56).

assessment was made against rule 11bis of the Court’s Rules of Procedure and Evidence, which regarded 
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Gudrun Gauksdottir and Thordis Ingadottir, ‘Compliance with the Views of the UN Human Rights 
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(Martinus Njhoff 2011); Thordis Ingadottir, ‘Just Satisfaction and the Binding Force of Judgments: 

Article 41 and 46 of the European Convention on Human Rights’ in Björg Thorarensen (ed), 
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5. This thesis and other research 

Thordis Ingadottir, ‘Enforcement of Decisions of International Courts at the National Level’ in André 
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ebate, and others have even described it as a ‘fundamentally 
German one’.

‘
’
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that Triepel’s fundamental publication on

it ‘law’ properly), having one of the leading UK scholars in the center of the debate, Hersch Lauterpacht, 

Edwin Borchard, ‘The Relation between International Law and Municipal Law’ (1940) 27 Virginia Law 
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international law or private international law, was ‘misleading’ and 
‘inadequate’ to describe rules governing transnational situations. He opted for

the term “transnational law” to include all 

Jessup presented various examples (‘dramas’), ‘univ
problems’, illustrating that ‘
individuals, corporations, states, organizations of states, or other groups. …

other’

–
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today’, Peer Zumbansen, ‘Introduction, Transnational Law, with and beyond Jessup’ in Peer Zumbansen 

ational law: critical engagements with Jessup’s bold proposal
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Heiskanen’s criticism is that pragmatism had become the dominant style of 

…
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in the end, international law is not only “unified” with municipal law 

…

–
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domestic courts use in their ‘engagement’ with international law.
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Antonios Tzanakopoulos, ‘Final Report: Mapping the Engagement of Domestic Courts with 

International Law’ (International Law Association, 2016).
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at a time’ ‘

’

e joke on a ‘streetlight effect’

and the drunk replies, “the light is so 
much brighter here”.

ʻ ʼ ʻ
ʼ

ʻ
ʼ

Berman describes himself as a ‘lumper’ versus a ‘splitter’, i.e., by ‘lump 

together a variety of different scholarly positions into broader categories’, ibid 20.  Not once in his book 
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ʻ “black box theories”
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ʻ
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developed from social theory, i.e. Boaventura de Santos’s concept of 

 
 
collections, …

 

…

’

–
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…
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’s sovereignty constitutes the “horizontal” 

’

’ ’

ignty suspended. … The ongoing process of humanizing 

’

ʻ ʼ

d to “governance” which is exercised beyond the ’ 

order is defeated. … Therefore, if we wish to preserve the basic 

Peters, ‘The Merits of Global Constitutionalism’ (n 41) 398–

Anne Peters, ‘The Globalization of State Constitutions’ in André Nollkaemper and Janne Elisabeth 

–

–

Peters, ‘The Merits of Global Constitutionalism’ (n 41) 405.

–
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… In a time of political and legal fragmentation, it is therefore 
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Armin von Bogdandy, ‘Pluralism, Direct Effect, and the Ultimate Say: On the Rel

International and Domestic Constitutional Law’ (2008) 6 International Journal of Constitutional Law 

Virginia A Leary writes that: ‘Focus should perhaps be placed today not 

39



ʻ
ʼ ʻ

ʼ

–
–

–
–

ʻ
…

ʼ

om the perspective of “others.”
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international and national law’; 

 

Jan Klabbers and Gianluigi Palombella, ‘Introduction, Situating Inter Legality’ in Jan Klabbers and 

–

–
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ʻ
– is adequate … The 
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should have a final say on this’

ir exercise … 

plexity. … 

ʻ ʼ

ʻ ʼ Klabbers, ‘Judging Inter Legality’ (n 31).

–
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6. The relationship between international
and national law - Theories on dualism 
and monism

6.1 Background 

ʻ ʼ
ʻ

ʼ

ʻ ʼ ʻ

–

–

42



ʼ ʻ ʼ

ʻ
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ʻ ʼ

Benedict R O’G Anderson, 

ʻ mpaign was unprecedented in the history of the state. … 

ʼ

–
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to their success, and the notion of ‘international administration’ included both international and 

art, ‘The Emergence of Global Administrative Law’ (2005) 68 Law and Contemporary Problems 

–

–

–

44



ce is described to have ‘reached its zenith’ in which German 

and cultural battles in which the conservative elite, ‘the arbiters of public taste 

universities’ fought for traditionalism.

Miloš Vec, ‘From the Congress of Vienna to the Paris Peace Treaties of 1919’ in Bardo Fassbender and 

As underscored by Deleuze and Guattari, ‘concepts are and remained signed’; 

–

–

–

On Kelsen’s participation in the constitutional debate, see Koskenniemi, Introduction, in 

45



’s

Austin’s the

‘
’

‘
y, ethics, and political theory’ ‘

of morals’ ’

A Javier Trevino, ‘Transaction Introduction’ in Hans Kelsen (ed), 

–xxiii; Bardo Fassbender, ‘Hans Kelsen (1881 1973)’ in Bardo 

–

ʻ ʼ ʻ ʼ
–

be considered ‘law’, but rather ‘laws of positive morality’, a view having particular influence upon British 

–

46
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this idea’
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originally’

ʻ ʼ ʻ
ʼ Triepel’s 

ʻ ʼ

‘common will’ of s

law: ‘

ntained within this common will’

–

–

47
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innaeus’s binomial nomenclature and Dmitri Mendeleje’s periodic table 

el’s and Kelsen’s theories on relationship between 

6.2 Key concepts of dualism and monism 

’ ’

ʻ ʼ
will of the state itself while the source of international law is the ‘common will’ 

–

See also Kelsen’s emphasizing of law as science, –

As an example, Alf Ross wrote: ‘The task of the doctrinal study of law is to present an account of 

material are presented’; 
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Jan Klabbers, ‘An Accidental Revolution: The ILO and the Opening Up of International Law’ in Tarja 

– –
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escribed by some scholars as a ‘

’
democracy’

sm ‘

national legal orders’.

’

‘

’

‘

–

– Kelsen’s views were supported 

‘On the Theoretical Basis of the Law of Nations’ (1924) 10 British Institute of International and 

–
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itrarily regulated by the State’

Kelsen’s

ʻ ʼ
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7. Case studies: theoretical challenges 

sch Lauterpacht, ‘The Subjects of the Law of Nations’ (1947) 63 The Law Quarterly Review 438, 

–

52



7.1 Sources of law 

ʻ ʼ
Mariana Valverde, ‘Jurisdiction and Scale: Legal “Technicalities” as Resources for Theory’ (2009) 18 

Vec (n 173) 666; Miloš Vec, ‘Sources of International Law in the Nineteenth

European Tradition’ in Samantha Besson and Jean D’Aspremont (eds), 

53



such ‘transformation of international into national law’ is dependent on the 

7.1.1 Article 38(1)(c) of the Statute of the International Court of Justice 
– national law as source of international law

–

Charlesworth, Hillary, ‘Law Making and Sources’ in 

–

Malgosia Fitzmaurice, ‘The History of Article 38 of the Statute of the International 

rt of Justice: The Journey from the Past to the Present’ in Samantha Besson and Jean D’Aspremont 

54



 

 
 
 

ʻ
ʼ ʻ ʼ

Identification of Customary International Law, ‘state practice consists of 

or other functions’

ʻ
ʼ

sources of inspiration for the ‘founding fathers’ of international law.

International Law Commission, ‘Draft Conclusions on Identif

with Commentaries’ (United Nations, 2018) Conclusion 5.

Alain Pellet and Daniel Muller, ‘Article 38’ in Andreas Zimmermann and others (eds), 

55



the drafters ‘
by “positive rules”’

7.1.2 International law as a source of law at the national level  

Ole Spiermann, ‘The History of Article 38 of the Statute of the International Court of Justice: ̒

ʼ ’ ’

–
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ʼ

 

  

–

Ingadottir, ‘The Implementation of the Rome Sta

Nordic Countries: A New Comprehensive Criminalization of Serious Crimes’ (n 56) 126.

57



Ingadottir, ‘The Implementation of the Rome Statute of the International Criminal Court in the 

rehensive Criminalization of Serious Crimes’ (n 56) 143.

Jakob v. h. Holtermann, ‘Conspicuous Absence and Mistaken Presence. A Note on 

Ambiguous Role of Scandinavian Legal Realism in Nordic Approaches to International Law’ in Astrid 

Ove Bring, ‘Monism 

58



och dualism i går och i dag’ in Rebecca Stern (ed), 

–

Thomas Buergenthal, ‘Self

Law’ (1992) 303 Collected Courses of the Hague Aca

59



ʻ

ʼ
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Sybe A De Vries, ‘The Charter of Fundamental 

Rights and the EU´s “Creeping” Competences: Does the Charter Have a Centrifugal Effect for 

U?’ in Sionaidh Douglas

–

–
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A  

             
 

means of implementation … Nor moreover does the 

Ingadottir, ‘Enforcement of Decisions of International 

Courts at the National Level’ (n –

–

61



7.2 Object of law 

has time and again roamed between the ‘defined’ spaces of international and 

–

–

–

62



criminalizing ‘violations of international humanitarian law’. 

ʻ
ʼ

–

63



–

Carsten Stahn, ‘Introduction: Bridge over Troubled Waters? 

Complementarity Themes and Debates in Context’ in Carsten Stahn and

64



7.3 ‘Subjects of law’  

contended this opinion ‘erroneous’ and claimed that an individual could both 

Ingadottir, ‘The Role of the International Court of Justice in the Enforcement of the Obligation of 

es at the National Level’ (n 83 –

–

65



by Professor Koskenniemi, ‘No doubt, a state
upied with the ‘international’. … As long as the 

focus is on states, matters of great importance are left out of sight’.

, ‘theoretical proposals’ were put forward to the effect that 

Martti Koskenniemi, ‘What Should International Legal History Become?’ in Stefan Kadelbach, 

66



7.3.1 States 

understood as ‘
and duties’

67



party violated these fundamental rights. Thus, a kind of ‘joint trusteeship’ 

–

See, for instance, the statement by Lord Layton (UK) on ‘joint trusteeship’, ibid 67.

Ingadottir, ‘Just Satisfaction and the Binding Force of Judgments: Article 41 and 46 of the European 

Convention on Human Rights’ (n 89).

68



–

Importantly, this ‘interdependence’ of the rights of the state and of 

Ingadottir, ‘Enforcement of Decisions of International Courts at 

the National Level’ (n 90) 359–

69



7.3.2 International courts and international organizations 

l’s theory of dualism outdated is the 

source of law at the national level. Kelsen’s 

‘ ’

Ingadottir, ‘Just Satisfaction and the Binding Force of Judgments: Article 41 and 46 of the European 

Convention on Human Rights’ (n 89) ch 18.3.3.

70



the applicant’s prison sentence being 

applicant’s case being 

Ingadottir, ‘Enforcement of Decisions of International Courts at the National Level’ (n 90) 358–

Ingadottir, ‘The Role of the International Court of Justice in the Enforcement of the Obligation of States 

es at the National Level’ (n 83 –

Ingadottir, ‘Just Satisfaction and the Binding Force of Judgments: Article 41 and 46 of

Convention on Human Rights’ (n 89) ch 18.3.3.

71



legislation to do so. The possibility of ‘lo ing’ jurisdiction to ICC truly 

72



7.3.3 Individuals 

its Kelsen´s view at the time, ‘

This concept is also key tenet of ‘moderade dualism’, represented by Dionisio Anzilotti; 

Cassese’s International Law
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   Abstract 
  In the  Armed Activity Case , the International Court of Justice, found Uganda in breach of various 
international obligations. In establishing the state responsibility of Uganda, the Court concluded 
that in the Democratic Republic of Congo the country’s troops committed, among other off ences, 
grave breaches of international humanitarian law, as well as serious human rights violations, includ-
ing torture. According to the Geneva Conventions of 1949 and human rights treaties, these acts 
should also entail individual criminal responsibility. Furthermore, states have undertaken an obliga-
tion to investigate and prosecute individuals for these heinous acts. However, enforcement of that 
obligation has always been problematic; states have been very reluctant to prosecute their own 
forces. And without an eff ective enforcement mechanism at the international level, states have 
largely gotten away with this bad practice. In light of the importance of having a state’s responsibil-
ity support the enforcement of individual criminal responsibility at the national level, the article 
briefl y refl ects on the case’s impact on individual criminal responsibility. It addresses the issue in 
two ways. Firstly, it examines a state’s obligation to prosecute individuals as a secondary obligation, 
i.e., inherent in a state’s obligation to make reparations for an international wrongful act. Secondly, 
it explores a state’s obligation to prosecute individuals as a primary obligation, undertaken in the 
Geneva Conventions and human rights treaties. Th e article concludes that despite the clear obliga-
tion of a state to enforce individual criminal responsibility for the acts at hand in the  Armed Activity 
Case , and the rear occurrence of having a case of this nature reaching the jurisdiction of the 
International Court of Justice, where the opportunity to address it and enforce it was largely missed. 
Th e nature and submissions in other recent cases at the International Court of Justice indicate that 
in the near future the Court will have a larger role in enforcing states’ obligation to investigate and 
prosecute serious crimes at the national level.  
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     1. Introduction 

 In the years 1998 to 2003 the Democratic Republic of Congo (hereinafter DRC) 
and its citizens were plagued with a reckless war. Its civil confl icts, fueled by 
aggressive inter-state wars, left the country devastated in the new century. Th e 
cost of the war was heavy, with at least 3 million lost lives and a further 3 million 
people displaced. Long reported horrifi c atrocities, including mass killings, tor-
ture and the use of children as soldiers, were verifi ed in 2005 by a judgment of 
the International Court of Justice in the  Armed Activity Case .  1   Th e Court found 
one of the warring parties, Uganda, in breach of various international obligations, 
including international humanitarian law and human rights law. 

 Enforcement of state responsibility for such heinous acts is not common in the 
international arena; it is, in fact, a rarity. Hardly never in its almost close to 
90-year history have the International Court of Justice and its predecessor the 
Permanent Court of International Justice found a state in such serious breaches 
of obligations under peremptory norms of international law, nor being in the 
position to do so. Without a doubt, other states engaged in grave confl icts, in 
DRC and elsewhere, have engaged in acts entailing state responsibility, but have 
simply been protected by the jurisdictional hurdles in Th e Hague – whatever its 
violation, a state is not taken to an international court without its consent.  2   

 Th e fi nding of state responsibility in the  Armed Activity Case  has various legal 
ramifi cations. One of them is the relation between state responsibility and indi-
vidual criminal responsibility. While the Court is only dealing with state respon-
sibility, the individual acts in the background – the ones that were found 
attributable to Uganda – can also entail individual criminal responsibility. In 
establishing the state responsibility of Uganda, the Court concluded that the 
country’s troops committed, among other off ences, grave breaches of interna-
tional humanitarian law, as well as massive human rights violations, including 
torture. Individual criminal responsibility for exactly these crimes has existed for 
decades, and of particular relevance for this paper states have undertaken an 
international obligation to investigate and prosecute these crimes. For instance, 

   1)   Case concerning Armed Activities on the Territory of the Congo   (Democratic Republic of the Congo 
v. Uganda) , 19 December 2005 , I.C.J. Reports  2005, p. 116.  
   2)  DRC brought also cases against Rwanda and Burundi to the International Court of Justice, 
without success. In  Congo  v.  Rwanda , the Court “deem[ed] it necessary to recall that the mere fact 
that rights and obligations  erga omnes  or peremptory norms of general international law  (jus cogens)  
are at issue in a dispute cannot in itself constitute an exception to the principle that its jurisdiction 
always depends on the consent of the parties”, s ee Armed Activities on the Territory of the Congo , 
 (Democratic Republic of Congo  v.  Rwanda) , New Application 2002, Jurisdiction of the Court and 
Admissibility of the Application, Judgment, 3 February 2006, para. 125.  See also Status of Eastern 
Carelia Case : “It is well established in international law that no State can, without its consent, be 
compelled to submit its disputes with other States either to mediation or to arbitration, or to any 
other kind of pacifi c settlement”, Advisory Opinion, 23 July 1923, PCIJ, Series B, No. 5, p. 27.  
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   3)  On the issue of the impact of individual responsibility on state responsibility,  see  A. Nollkaemper, 
‘Concurrence between Individual Responsibility and State Responsibility in International Law’, 
52  International and Comparative Law Quarterly  (2003) pp. 615–640.  
   4)  Th e bad practice has casted doubt on whether the principle can be considered a customary law, 
 see  A. Cassese,  Th e Human Dimension of International Law: Selected Papers  (Oxford University Press, 
2008) p. 418; and United Nations, Commission on Human Rights,  Th e Administration of Justice 
and the Human Rights of Detainees, Revised fi nal report prepared by Mr. Joined pursuant to Sub-
Commission decision 1996/119 , U.N. Doc. E/CN.4/Sub.2/1997/20/Rev.1, 2 October 1997, 
para. 29.  
   5)  On ICC prosecutorial strategy of focused investigations and prosecutions,  see  International 
Criminal Court, Th e Offi  ce of the Prosecutor,  Report on Prosecutorial Strategy , 14 September 
2006.  
   6)  On this unexpected development,  see  M. H. Arsanjani and W. M. Reisman, ‘Th e International 
Criminal Court and the Congo: From Th eory to Reality’, in L. N. Sadat and M. P. Scharf (eds.), 
 Th e Th eory and Practice of International Criminal Law: Essays in Honor of M. Cherif Bassiouni  
(Martinus Nijhoff  Publishers, 2008) pp. 325–345.  

these obligations can be found in the four Geneva Conventions of 1949, its 
Additional Protocol I, and the Convention against Torture and Other Cruel, 
Inhuman, or Degrading Treatment or Punishment of 1984. 

 Th e rare fi nding of a state’s responsibility for serious violations of international 
human rights law and international humanitarian law in the  Armed Activity Case  
provides an excellent opportunity to explore the case’s impact on individual 
criminal responsibility.  3   Despite being an explicit obligation in international 
conventions, enforcement of individual criminal responsibility at the national 
level has always been problematic. States have been reluctant to prosecute their 
own troops, and as the obligations come without any enforcement mechanism at 
the international level, the relevant provisions have almost become dead letters.  4   
In contrast, the enforcement of individual criminal responsibility for interna-
tional crimes at the international level has fl ourished, as illustrated by the number 
(now eight) of operating international criminal tribunals. However, on the eve of 
the operation of the international criminal tribunals for Rwanda and the former 
Yugoslavia, the limitations of these institutions are now surfacing. Firstly, they 
can never be a complete substitute for the prosecution by states at the national 
level. Th e tribunals’ capacity to deal with the situations is minimal, enabling 
them to deal with only fraction of the cases. Th e initial years of the International 
Criminal Court only confi rm this reality; its indictments so far can be counted on 
one hand in each situation.  5   Secondly, the International Criminal Court’s princi-
ple of complementarity has worked in unexpected ways. Instead of being the long 
absent enforcement mechanism of national prosecutions, states, including DRC 
and Uganda, have voluntarily handed over the responsibility of these prosecu-
tions to the International Criminal Court.  6   

 In light of the importance of having a state responsibility support the enforce-
ment of individual criminal responsibility at the national level, this article will 
briefl y refl ect on the  Armed Activity Case  with respect to states’ international 
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   7)  Th e analysis is confi ned to the fi nding of the Court that Uganda, by the conduct of its armed 
forces, which committed, among others, acts of killing and torture of the Congolese civilian popu-
lation, violated its obligation under international human rights law and international humanitarian 
law. On other aspects of the case,  see  40  New York University Journal of International Law and 
Politics , Special Issue on the  Armed Activity Case , dealing with fact-assessment, self-defence, role of 
peace-agreements, and illegal resource exploitation.  See also  P. Okowa, ‘Congo’s War: Th e Legal 
Dimensions of a Protracted Confl ict’, 77  Brit. Y.B.Int’L  203 (2006).  
   8)  Uganda’ declaration is from the year 1963,  UNTS , Vol. 479, p. 35, and Congo’s is from the year 
1989,  UNTS , Vol. 1523, p. 300.  
   9)  For instance, in the  Case concerning Military and Paramilitary Activities in and against Nicaragua 
(Nicaragua v. United States) , the Court could only apply international humanitarian law that has 
gained the status as customary law, and not the Geneva Conventions directly. Similarly, in the 
 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v. Serbia and Montenegro) , the Court’s jurisdiction was strictly limited to violations of 
that treaty – excluding any considerations of possible violations of other human right treaties or 
international humanitarian law.  

obligation to investigate and prosecute individuals for serious violations of human 
rights and grave breaches of international humanitarian law.  7   As a prologue, sec-
tion 2 describes the broad jurisdiction the International Court of Justice had in 
the case, as well as its fi ndings. Section 3 illustrates how the diff erence between 
state responsibility and individual responsibility is refl ected in the case. Th en, sec-
tion 4 examines a state’s obligation to prosecute individuals as a legal consequence 
of violation of an international obligation, i.e., inherent in a state’s obligation to 
make reparations for an international wrongful act. Finally, section 5 explores 
state’s obligation to prosecute grave breaches of the Geneva Conven  tions and seri-
ous human rights violations. Section 6 contains some concluding remarks.  

  2. Th e International Court of Justice and the  Armed Activity Case  

 Th e International Court of Justice was endowed with a broad jurisdiction in the 
 Armed Activity Case . Th e jurisdiction relied on the declarations made by the two 
state parties accepting the Court’s compulsory jurisdiction under Article 36(2) of 
the Statute of the Court.  8   Equipped with the declarations, broad references by the 
parties in submissions to “violations of human rights and international humani-
tarian law”, coupled with the parties’ ratifi cations of all major international 
human rights and international humanitarian conventions, the Court was in the 
unique position to apply and base its fi ndings on all major international instru-
ments of human rights and international humanitarian law. Th is is a rare occur-
rence at the Court, in particular when compared to the Court’s often crippled 
jurisdiction in contentious cases on human rights law and international humani-
tarian law.  9   In light of the complicated situation in DRC and the multiple atroci-
ties committed, the Court’s broad jurisdiction  ratione materiae  greatly enhanced 
the Court’s fi nding and its relevance. 
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   10)   Case concerning Armed Activities on the Territory of the Congo ,  supra  note 1, para. 345(3).  
   11)   Case concerning Armed Activities on the Territory of the Congo ,  supra  note 1, para. 216, citing its 
Advisory Opinion of 9 July 2004 on the  Legal Consequences of the Construction of a Wall in the 
Occupied Palestinian Territory . On the convergence of international humanitarian law and human 
rights law,  see  W. A. Schabas, ‘Criminal Responsibility for Violations of Human Rights’, in 
J. Symonides (Ed.),  Human Rights: International Protection, Monitoring, Enforcement  (Ashgate, 
2003) pp. 281–302.  
   12)   Case concerning Armed Activities on the Territory of the Congo ,  supra  note 1, para. 345(13) and 
para. 345(14).  

 Th e Court found Uganda in breach of international human rights law and 
international humanitarian law, and its responsibility was twofold. Firstly, 
Uganda’s responsibility for atrocities committed by the Ugandan troops – 
 attributable to the state; and, secondly, Uganda’s responsibility as an occupying 
power in the area of Ituri, for failing its obligation of vigilance. Th e Court 
found that 

  the Republic of Uganda, by the conduct of its armed forces, which committed acts of killing, 
torture and other forms of inhumane treatment of the Congolese civilian population, destroyed 
villages and civilian buildings, failed to distinguish between civilian and military targets and 
to protect the civilian population in fi ghting with other combatants, trained child soldiers, 
incited ethnic confl ict and failed to take measures to put an end to such confl ict; as well as by 
its failure, as an occupying Power, to take measures to respect and ensure respect for human 
rights and international humanitarian law in Ituri district, violated its obligations under inter-
national human rights law and international humanitarian law.  10     

 On the relationship between international humanitarian law and international 
human rights law and of the applicability of international human rights law 
instruments outside national territory, the Court relied on its previous fi nding in 
the  Legal Consequences of the Construction of a Wall in the Occupied Palestinian 
Territory , and concluded that both branches would have to be taken into consid-
eration.  11   Consequently, the Court found Uganda in breach of both various 
human rights laws and international humanitarian law obligations, including 
ones in the Hague Regulations of 1907, the Fourth Geneva Convention relative 
to the Protection of Civilian Persons in Time of War of 12 August 1949, the 
International Covenant on Civil and Political Rights (hereinafter ICCPR), the 
First Protocol Additional to the Geneva Conventions of 12 August 1949, the 
African Charter on Human and People’s Rights, the Convention on the Rights of 
the Child, and the Optional Protocol to the Convention on the Rights of the 
Child. 

 As a legal consequence, the Court concluded that Uganda had an obligation to 
make reparations to DRC for the injury caused, and decided that, failing an 
agreement between the parties, the question of reparations due to the DRC 
should be settled by the Court.  12    
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   13)  International Law Commission, Responsibility of States for International Wrongful Acts (2001), 
U.N. Doc. A/RES/56/83.  
   14)  Rome Statute of the International Criminal Court, 2187  U.N.T.S.  3.  
   15)  On the relationship between international crimes committed by individuals and state responsi-
bility,  see  S. Roseanne, ‘War Crimes and State responsibility’, in Y. Dinstein and M. Tabory (eds.), 
 War Crimes in International Law  (Martinus Nijhoff  Publishers, 1996) p. 65.  
   16)   Case concerning Armed Activities on the Territory of the Congo ,  supra  note 1, para. 207.  
   17)   Ibid. , para. 246.  

  3. State Responsibility v. Individual Criminal Responsibility 

 State responsibility for internationally wrongful acts is distinct from individual 
responsibility for international crimes. Th is principle is well refl ected in interna-
tional instruments. According to Article 58 of the Draft Rules on States’ 
Responsibility, the articles are without prejudice to any question of the individual 
responsibility under international law of any person acting on behalf of a state.  13   
Similarly, from the other side, Article 25 of the Rome Statute of the International 
Criminal Court states that no provision in the Statute relating to individual crim-
inal responsibility shall aff ect the responsibility of states under international law.  14   
Even though the same treaty entails international responsibility of both states and 
individuals, such as the Geneva Conventions, it does not aff ect the principle of 
distinction of state and individual responsibility.  15   If the individual act is attribut-
able to the state, the State is not exempted from its own responsibility even if it 
prosecutes and punishes the relevant individual. 

 In the  Armed Activity Case  the Court found that “massive human rights vio-
lations and grave breaches of international humanitarian law were committed 
by [Uganda’s troops] on the territory of the DRC”.  16   Th ese acts were attribut-
able to Uganda, and the state was found to have violated principles of interna-
tional human rights law and international humanitarian law, such as prohibition 
of taking any measures to cause physical suff ering or extermination of pro-
tected persons (Article 32 of Geneva Convention), and the right to life and 
prohibition against torture (Articles 6 and 7 of the ICCPR). Even if Uganda 
had prosecuted and convicted individuals for the acts attributable to it, it 
would not have changed anything regarding Uganda state’s responsibility. For 
instance, fi nding that Uganda failed its duty of vigilance by not taking ade-
quate measures to ensure its military forces did not engage in looting, the 
Court stated: 

  It follows that by this failure to act Uganda violated its international obligations, thereby 
incurring its international responsibility. In any event, whatever measures had been taken by 
its authorities, Uganda’s responsibility was nonetheless engaged by the fact that the unlawful 
acts had been committed by members of its armed forces.  17     
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   18)   Ibid. , para. 214. On Article 3 and 91,  see  F. Kalshoven, ‘State Responsibility for Warlike Acts of 
the Armed Forces’, 40  International and Comparative Law Quarterly  (1991) pp. 827–858.  
   19)  International Court of Justice, Counter-Memorial submitted by the Republic of Uganda, 21 
April 2001, p. 185.  
   20)   Case concerning Armed Activities on the Territory of the Congo ,  supra  note 1, para. 205.  
   21)   Ibid. , para. 207.  

 Similarly, the Court considered it irrelevant for the attribution of the conduct 
of Uganda’s troops whether they had acted contrary to the instruction given or 
exceeded their authority: 

  It is furthermore irrelevant for the attribution of their conduct to Uganda whether the UPDF 
personnel acted contrary to the instructions given or exceeded their authority. According to a 
well-established rule of a customary nature, as refl ected in Article 3 of the Fourth Hague 
Convention respecting the Laws and Customs of War on Land of 1907 as well as in Article 91 
of Protocol I additional to the Geneva Conventions of 1949, a party to an armed confl ict shall 
be responsible for all acts by persons forming part of its armed forces.  18     

 Th e parties debated to what extent they needed to address the individual acts, 
in order to establish an attribution to the state. Th e DRC highlighted that it was 
not addressing the Court as a criminal tribunal, asking it to pass judgment on 
each of the tens of thousands of crimes committed. It was asking for the Ugandan 
state to be held responsible, and in that respect it suffi  ces to show that agents of 
the Ugandan state, whatever their identity or position, have committed or toler-
ated violations. On the contrary, Uganda highlighted the need to identify each 
act in order to make it attributable to Uganda.  19   In order to rule on the claim of 
violations by Uganda’s troops, the Court did not consider it necessary to make 
fi ndings of facts with regard to each individual incident alleged.  20   Citing various 
documents from the United Nations, the Court “therefore fi nds the coincidence 
of reports from credible sources suffi  cient to convince it that massive human 
rights violations and grave breaches of IHL were committed by the UPDF on the 
territory of the DRC”.  21    

  4. A State’s Obligation to Prosecute Individuals as a Legal Consequence of 
Violation of International Obligation 

 While a state is not exempted from its own responsibility for an internationally 
wrongful act by the prosecution and punishment of the state offi  cials who carried 
it out, such a prosecution has relevance with respect to reparations, in particular 
satisfaction. According to Article 37 of the International Law Commission’s Draft 
Rules of Responsibility of States for Internationally Wrongful Acts (2001):
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   22)  Responsibility of States for International Wrongful Acts (2001),  supra  note 13.  
   23)  In 2001 the International Law Commission adopted its fi nal Draft Rules on States Responsi-
bility. Th e fi nal draft article on satisfaction changed in the last reading, moving prosecution of 
individuals from the list of examples in the main text of the article into the commentaries. However, 
the Commission made it clear that the list of diff erent types of satisfaction in Article 37 was not 
exhaustive. Th e inclusion of this remedy was backed by a study on long diplomatic practice and 
punishment of individuals as a consequence of state violations, organised by practice in the time 
periods of 1850–1945 and from 1945–1989,  see Second state report on state responsibility , by 
Aranguio-Ruiz,  ILC Report  1989, document at 41st session, pp. 36–40. Th e report states: “the disa-
vowal (d’esaveu) of the action of its agent by the wrongdoer State, the setting up of a commission 
of inquiry and the punishment of the responsible individuals are frequently requested and granted 
in post-war diplomatic practice” (para. 130, p. 39). As an example the commentary lists that action 
against the guilty individuals was requested in the case of the killing in 1948, in Palestine, of Count 
Bernadotte while he was acting in the service of the United Nations (Whiteman,  Digest of 
International Law , vol. 8, pp. 742–743) and in the case of the killing of two United States offi  cers 
in Tehran ( RGDIP , vol. 80 (1976), p. 257);  Report of the International Law Commission on the work 
of its fi fty-third sessio n, p. 106 and fn. 589.  
   24)   Case concerning Armed Activities on the Territory of the Congo ,  supra  note 1, para. 24.  
   25)  International Court of Justice,  Memorial of the Democratic Republic of the Congo , Volume I, July 
2000, para. 6.78.  

   1.   Th e State responsible for an international wrongful act is under an obligation to give satis-
faction for the injury caused by that act as it cannot be made good by restitution or 
compensation.  

  2.   Satisfaction may consist in an acknowledgement of the breach, and expression of regret, a 
formal apology or another appropriate modality.  22      

 Th e list of forms of satisfaction listed in paragraph two is not exhaustive. Indeed, 
the commentary on the Draft Rules lists duty to prosecute as an example of 
satisfaction:  23  

  Th e appropriate form of satisfaction will depend on the circumstances and cannot be pre-
scribed in advance. Many possibilities exist, including … disciplinary or penal action against 
the individuals whose conduct caused the internationally wrongful act.   

 DRC included in its written submissions that in light of Uganda’s violation of 
international obligations, Uganda shall “render satisfaction for the injuries 
infl icted by it upon the [DRC], in the form of … and the prosecution of all those 
responsible”.  24   Citing the Draft Rules of Responsibility of States for Internation-
ally Wrongful Acts, DRC made the argument 

  that disciplinary action against Ugandan offi  cials who have been guilty of serious or criminal 
misconduct, in respect of both the attack and the resulting human rights violations, should be 
viewed as a particularly appropriate form of satisfaction in the circumstances of this case. … 
It is essential, however, that the proceedings should be brought against all offi  cials concerned, 
regardless of their rank and offi  ce within the Ugandan State and administrative structure. In 
other words, they must also – and indeed above all – be brought against the highest-ranking 
individuals, precisely because it is they who bear prime responsibility for the policy of aggression 
pursued and the acts of oppression committed against the Congolese State and its people.  25     
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   26)   Case concerning Armed Activities on the Territory of the Congo ,  supra  note 1, para. 25, 4(d) 
and (e).  
   27)  For instance, Uganda had not started any prosecutions for crimes committed by its troops in 
DRC. In 2003 and 2004 the DRC and Uganda, respectively, made referrals to the International 
Criminal Court, DRC with respect to crimes committed in all its territory from July 2002 and 
Uganda regarding crimes committed by the Lord Resistance Army in Uganda. While DRC’s refer-
ral gives the International Criminal Court a broad jurisdiction, and in accordance with Article 12 
of the Rome Statute includes crimes committed in the DRC irrespective of the nationality of per-
petrators, the jurisdiction of the International Criminal Court is limited to crimes committed after 
July 2002,  cf.  Article 11 of the Rome Statute. As the violations in the  Armed Activity Case  go back 
to earlier years, DRC’s referral could only cover a fraction of those crimes addressed in the  Armed 
Activity Case .  
   28)  So much so that the power of the Court to order for instance a specifi c performance in a manda-
tory term has been questioned, or at least not considered to be an appropriate judicial remedy,  see 
for instance  the discussion in C. Brown,  A Common Law of International Adjudication  (Oxford 
University Press, 2007) pp. 209–211; C. Gray,  Judicial Remedies in International Law  (Oxford 
University Press, 1987) p. 98; and M. N. Shaw, ‘A Practical Look at the International Court of 
Justice’, in M. D. Evans (Ed.),  Remedies in International Law: Th e Institutional Dilemma  (Hart 
Publishing, 1998) pp. 13–16.  
   29)   See  discussion in Gray,  ibid. , p. 98.  

 However, while the DRC included this submission in its memorial and reply, 
it was not included in its fi nal submissions given at the end of the oral proceed-
ings. DRC’s fi nal submission was

  that the Republic of Uganda is under obligation to the [DRC] to make reparation for all 
injury caused to the latter by the violations of the obligations imposed by international law 
and set out in the submission 1, 2, and 3 above … that the nature, form and amount of the 
reparation shall be determined by the Court, failing agreement thereon between the Parties, 
and that the Court shall reserve the subsequent procedure for that purpose.  26     

 Nothing in the case’s documents explains this change of submission. Devel-
opments on the ground in the time period between written and oral proceedings 
should not have rendered the original submission of prosecution irrelevant.  27   
Earlier practice at the International Court of Justice may have been an infl uenc-
ing factor. Declaratory judgments are common and the exact scope of reparations 
has largely been left to the parties to settle.  28   Mandatory orders are rare, and, for 
instance, the Court has never decided on prosecutions at the national level as a 
secondary obligation. Such a decision would by some be regarded as inappropri-
ate, if not intrusion in the sovereignty of a state.  29   However, as the Court is 
increasingly dealing with the linkage between state responsibility and rights and 
obligation of individuals, the Court’s jurisprudence on reparations may evolve. 
Th is is illustrated by the nature, submissions, orders and/or fi ndings in recent 
cases such as  Jurisdictional Immunities of the State (Germany v. Italy) ,  Application 
of the International Convention on the Elimination of All Forms of Racial 
Discrimination (Georgia v. Russian Federation) ,  Certain Questions of Mutual 
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   30)   Case concerning Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal) , 
Application fi led on 19 February 2009.  
   31)   See  C. Tomuschat, ‘Th e Duty to Prosecute International Crimes Committed by Individuals’, in 
 Tradition und Weltoff enheit des Rechts: Festschrift für Helmut Steinberger  (2002) pp. 319–322.  See also  
the following recent decisions at the European Court of Human Righs:  Assanidze  v.  Georgia  [GC] 
(App. no. 71503/01) ECHR 2004-II, paras. 202–203;  Ilaşcu and Others  v.  Moldova and Russia  
[GC] (App. no. 48787/99) ECHR 2004-VII, para. 490;  Papamichalopoulos and Others  v.  Greece  
(Article 50) (App. no. 14556/89) ECHR Series A no. 330-B, paras. 34–39; and  Sejdovic  v.   Italy  
[GC] (App. no. 56581/00) ECHR 2006-II.  
   32)   Factory at Chorzow , Jurisdiction, Judgment No. 8, 1927, PCIJ, Series A, No. 17, p. 29. Similarly, 
according to Article 34 of the Draft Articles on State Responsibility, “[f ]ull reparation for the injury 
caused by the internationally wrongful act shall take the form of restitution, compensation and 
satisfaction, either singly or in combination, in accordance with the provisions of this chapter”, 
Responsibility of States for International Wrongful Acts (2001),  supra  note 13.  

Assistance in Criminal Matters (Djibouti v. France) ,  Certain Criminal Proceedings 
in France (Republic of the Congo v. France) ,  Avena and Other Mexican Nationals 
(Mexico v. United States of America) ,  Arrest Warrant of 11 April 2000 (Democratic 
Republic of the Congo v. Belgium) ,  Application of the Convention on the Prevention 
and Punishment of the Crime of Genocide (Croatia v. Serbia) , and  Application of the 
Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and 
Herzegovina v. Serbia) . Th e recently fi led case before the International Court of 
Justice by Belgium v. Senegal, requesting the Court to declare that Senegal is 
obliged to prosecute Mr. H. Habré for acts including crimes of torture and crimes 
against humanity, and failing the prosecution is obliged to extradite him to 
Belgium, illustrates the changing nature of cases before the International Court 
of Justice.  30   While the case concerns primary obligation of a state, and not a sec-
ondary one, it refl ects how states seem now to be less hesitant to make submis-
sions regarding implementation at the national level. Th e developments at other 
international courts and tribunals, such as the regional human rights tribunals, 
appear to be following the same path. In their decisions on reparations, they are 
increasingly deciding on investigation and prosecutions at the national level as a 
remedy, abandoning a somewhat cautious earlier approach to the issue.  31   

 Th e reparation agreement reached between the DRC and Uganda may include 
an obligation of Uganda to prosecute the individuals bearing the responsibility of 
the acts committed and which were attributable to it. Th e words “nature, form 
and amount” in the DRC’s new submission, and subsequent decision by the 
Court that Uganda “is under obligation to make reparation to the [DRC] for the 
injury caused”, keep the possibility open that the agreement can include satisfac-
tion, including the duty to prosecute individuals. Such an inclusion would be in 
accordance with the international obligation of a state to make full reparation for 
internationally wrongful acts.  32   Th en, the Court may need to decide on the nature 
of the reparations in the future. At the time of writing, close to four years after the 
judgment in the  Armed Activity Case , the DRC and Uganda have not reached an 

96



 T. Ingadottir / Nordic Journal of International Law 78 (2010) 581–598 591

   33)   Case concerning Armed Activities on the Territory of the Congo ,  supra  note 1, para. 345(13) and 
para. 345 (14).  
   34)  J. S. Picted (Ed.),  Th e Geneva Conventions of 12 August 1949, Commentary, I Geneva Convention 
for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field  (International 
Committee of the Red Cross, 1952) p. 353. However, despite that the duty to prosecute is consid-
ered one of the cornerstones of the Geneva Conventions, the treaties do not provide for any enforce-
ment mechanism in the case of a dispute over a state’s compliance with the obligation. A vague 
enforcement mechanism was established in Additional Protocol I, Article 90, with the establish-
ment of a permanent International Fact-Finding Commission. Th e Commission came into exist-
ence in 1991, but has never been used by state parties. Furthermore, a reporting duty on states 
parties on implementation of the Geneva Conventions at the national level does not exist either. 
Th is is also in stark contrast with the substantial reporting duty of states parties to the United 
Nations human rights conventions, and Security Council resolution 1373/2001 with respect to the 
implementation of the terrorist conventions. Recently, the Secretary General of the United Nations 
has made attempts to call for reports on the implementation of Protocol I to the Geneva Conventions, 
e.g.,  Status of the Protocols Additional to the Geneva Conventions of 1949 and relating to the protection 
of victims of armed confl icts ,  Report of the Secretary-General , UN Doc. A/61/222, 4 August 2006.  
   35)  Prior to this the prosecution of war crimes had largely be confi ned to prosecution through the 
injured state,  see  R. Wolfrum, ‘Enforcement of International Humanitarian law’, in D. Fleck (Ed.), 
 Th e Handbook of Humanitarian Law in Armed Confl icts  (Oxford University Press, 1995) p. 523.  

agreement on reparations due to the DRC. According to the judgment in the 
 Armed Activity Case , failing an agreement, the question of reparations due to the 
DRC is to be settled by the Court.  33    

  5. A State’s Obligation to Prosecute Grave Breaches of the Geneva 
Conventions and Serious Human Rights Violations 

 In international law there is an independent duty on states to investigate and pros-
ecute individuals for certain international crimes. Applying the terminology set 
out in the Draft Rules of Responsibility of States for Internationally Wrongful 
Acts, the duty is a primary obligation as opposed to a secondary obligation (the 
latter being a legal consequence of a state’s breach of an international obligation, as 
described in Section 4). Th e duty is irrespective whether the act can also be consid-
ered attributable to a state and may lead to a state responsibility. Th e primary 
example of a state’s obligation to prosecute certain crimes is to be found in the very 
same instruments that are considered in the  Armed Activity Case  – the Geneva 
Conventions of 1949 and their additional protocols, and the Convention against 
Torture and Other Cruel, Inhuman or Degrading Treatment and Punishment. 

 Th e Geneva Conventions of 1949 were among the fi rst international instru-
ments to stipulate member states’ obligations to prosecute crimes falling under the 
treaty. Th is was a major development in the enforcement of international obliga-
tions, as until that time it was up to individual states to determine how to imple-
ment international treaties at the national level.  34   Furthermore, the new obligation 
underscored the prosecution of war criminals by the state to which the perpetra-
tors belongs.  35   According to Article 146 of the Fourth Geneva Convention: 
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   36)  Geneva Convention relative to the Protection of Civilian Persons in Time of War, 75  U.N.T.S.  
287, Article 146.  See  similar provisions in Geneva Convention for the Amelioration of the Condition 
of the Wounded and Sick in Armed Forces in the Field, 75  U.N.T.S.  31, Article 49; Geneva 
Convention for the Amelioration of the Condition of Wounded, Sick and Shipwrecked Members 
of Armed Forces at Sea, 75  U.N.T.S.  85, Article 50; and Geneva Convention relative to the 
Treatment of Prisoners of War, 75  U.N.T.S.  135, Article 129.  
   37)  Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the 
Protection of Victims of International Armed Confl icts (Protocol I), 1125  U.N.T.S.  2.  
   38)   Case concerning Armed Activities on the Territory of the Congo ,  supra  note 1, para. 178.  
   39)   See further  Cassese,  supra  note 4, p. 418. Th e obligations of states to investigate and prosecute 
crimes is also reinforced in United Nations work on the fi ght against impunity, right to truth, and 
right to reparations,  see  Set of Principles for the Protection and Promotion of Human Rights 
through Action to Combat Impunity, UN Doc. E/CN.4/2005/102/Add.1, 8 February 2005, 
Principle 19. Similarly, the duty to investigate and prosecute is listed in the Basic Principles and 
Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International 

  … Each High Contracting Party shall be under the obligation to search for persons alleged to 
have committed, or to have ordered to be committed, such  grave breaches , and shall bring such 
persons, regardless of their nationality, before its own courts. It may also, if it prefers, and in 
accordance with the provisions of its own legislation, hand such persons over for trial to 
another High Contracting Party concerned, provided such High Contracting Party has made 
out a ‘prima facie’ case. …  36     

 Similarly, according to Article 85 of Protocol I to the Geneva Conventions, the 
provisions of the Conventions relating to the repression of breaches and grave 
breaches, supplemented by the section, shall apply to the repression of breaches 
and grave breaches of the Protocol.  37   

 Of relevance to the case at hand, an occupying power has obligation under 
international humanitarian law to ensure public order and safety. According to 
Article 43 of the Hague Regulations of 1907:

  Th e authority of the legitimate power having in fact passed into the hands of the occupant, the 
latter shall take all the measures in his power to restore and ensure, as far as possible, public 
order and safety, while respecting, unless absolutely prevented, the laws in the force in the 
country.   

 Th e obligation can be considered to entail the duty to prosecute violations of inter-
national humanitarian law and serious human rights violations. Interpreting the 
rather general wording of Article 43 (“take measures”, “as far is possible”) and decid-
ing the scope of the obligation, the Court in the  Armed Activity Case  concluded: 

  Th is obligation comprised the duty to secure respect for the applicable rules international human 
rights law and international humanitarian law, to protect the inhabitants of the occupied terri-
tory against the acts of violence, and not to tolerate such violence by any third party.  38     

 Th e obligation to prosecute arises also corollary with regard to states’ interna-
tional human rights obligations.  39   Th e Convention against Torture and Other 
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Human Rights Law and Serious Violations of International Humanitarian Law, resolution adopted 
by the General Assembly, Annex, UN Doc. A/RES/60/147, 21 March 2006, paras. 3(b), 4 and 
22(f ).  
   40)  Th e Convention against Torture and Other Cruel, Inhuman, or Degrading Treatment or 
Punishment, 1465  U.N.T.S.  85, Articles 5 and 7; Convention on the Prevention and Punishment 
of the Crime of Genocide, 78  U.N.T.S.  277, Articles 3–6.  
   41)  During the drafting of the ICCPR, some states wanted to strengthen the obligation on the part 
of government authorities to prosecute violations,  see  N. Roht-Arriaza, ‘Sources in International 
Treaties of an Obligation to Investigate, Prosecute, and Provide Redress’, in N. Roht-Arriaza,  Impunity 
and Human Rights in International Law and Practice  (Oxford University Press, 1995) p. 33.  
   42)  ICCPR General Comment No. 07: Torture or cruel, inhuman or degrading treatment or pun-
ishment (Art. 7), 30/05/82, para 1; ICCPR, General Comment No. 31(80): Nature of the general 
legal obligation imposed on states parties to the Covenant, 26/05/2005, CCPR/C/21/Rev.1/
Add.13 (General Comments), para. 18. For corresponding case law,  see for instance  CCPR,  Maria 
del Carmen Almeida de Quinteros and Elena Quinteros Almeida  v.  Uruguay  (Communication No. 
107/1981), UN Doc. CCPR/C/19/D/107/1981, 21 July 1983, para. 16, and  Bleir  v.  Uruguay  
(Communication No. 30/1978). Th e European Court of Human Rights follows a similar approach. 
In cases of enforced disappearances, torture and extrajudicial executions, the Court has highlighted 
that the notion of an eff ective remedy for the purpose of Article 13 of the European Convention on 
Human Rights entails a thorough and eff ective investigation capable of leading to the identifi cation 
and punishment of those responsible,  see Aksoy  v.  Turkey , Application No. 25781/94, Judgement of 
18 December 1996, para. 136.  
   43)   Case concerning Armed Activities on the Territory of the Congo ,  supra  note 1, para. 25(2).  

Cruel, Inhuman, or Degrading Treatment or Punishment of 1984 and the 
Convention on the Prevention and Punishment of the Crime of Genocide of 
1948 have provisions stipulating the obligation of states parties to prosecute vio-
lations of the conventions.  40   Th e International Covenant on Civil and Political 
Rights does not have an explicit provision on such an obligation.  41   However, the 
obligation to prosecute is considered to arise with the right to an eff ective remedy, 
cf. Article 2(3) together with duties in other provisions, in particular in its provi-
sion on right to life and prohibition on torture.  42   

 Th e failure of Uganda to prosecute was part of the DRC’s submission regard-
ing the violation of international humanitarian law and human rights law. DRC 
claims that

  Uganda, by committing acts of violence against nationals of the [DRC], by killing them and 
injured them…, by failing to take adequate measures to prevent violations of human rights in 
the DRC by persons under its jurisdiction or control, and or failing  to punish persons under its 
jurisdiction or control having engaged in the above-mentioned acts has violated the following prin-
ciples of conventional and customary law: … the principle of conventional and customary law 
imposing an obligation to respect, and ensure respect for, fundamental human rights, including in 
times of armed confl ict, in accordance with international humanitarian law; the right of Congolese 
nationals to enjoy the most basic rights, both civil and political, was well as economic, social and 
cultural.   43     

 In support of its submission, DRC referred to the Hague Regulations of 1907, 
the Fourth Geneva Convention of 1949, the ICCPR, the Additional Protocol to 
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   44)   Ibid ., para. 190.  
   45)   Ibid. , para. 345(3).  
   46)   Ibid. , para. 207.  
   47)   Ibid. , Declaration of Judge Tomka, para. 9.  
   48)  Th e Court did not include in its list of provisions of international instruments violated by 
Uganda the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment, while 
DRC referred to that instrument in its arguments and both Parties have ratifi ed that instrument 
without any reservations.  

the Geneva Conventions, the African Charter on Human Rights and People’s 
Rights, the Convention against Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment, and the African Charter on the Rights and Welfare of 
the Child.  44   

 In the  Armed Activity Case  the Court addressed the obligation to prosecute 
with respect to the obligation of Uganda as an occupying power, and even there 
not directly. It found that Uganda “by its failure, as an occupying Power, to take 
measures to respect and ensure respect for human rights and international 
humanitarian law in Ituri district, violated its obligations under international 
human rights law and international humanitarian law”.  45   In its fi ndings, the 
Court does not mention Article 146 of the Fourth Geneva Convention and 
Article 85 of Protocol I to bring to courts those committing grave breaches of the 
Conventions. At the same time, establishing state responsibility of Uganda, the 
Court found that Uganda’s troops had committed grave breaches of the Fourth 
Geneva Convention and Protocol I.  46   Th e Court’s silence on the issue is addressed 
in one of the judge’s separate declarations:

  Nevertheless, since grave breaches of international humanitarian law were committed, there is 
another legal consequence which has not been raised by the DRC and on which the Court 
remains silent. Th at consequence is provided for in international humanitarian law. Th ere 
should be no doubt that Uganda, as party to both the Geneva Conventions of 1949 and the 
Additional Protocol I of 1977 remains under the obligation to bring those persons who have 
committed these grave breaches before its own courts (Article 146 of the Fourth Geneva 
Convention, and Article 85 of the Protocol I Additional to the Geneva Conventions).  47     

 Similarly, the Court does not address the obligation to prosecute stipulated in 
the Convention against Torture and Other Cruel, Inhuman or Degrading 
Treatment, or such an obligation considered inherent in the other human rights 
treaties. At the same time, the Court found that actions by Uganda’s troops vio-
lated various international human rights law, including right to life and prohibi-
tion of torture or degrading treatment, cf. Articles 6 and 7 of the International 
Covenant on Civil and Political rights and Articles 4 and 5 of the African Charter 
on Human and People’s Rights.  48   

 Th e Court’s silence on the issue of obligation to prosecute may be explained by 
the  non ultra petita  rule: the Court is bound by parties’ submissions. As explained 
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   49)  Sir Gerald Fitzmaurice,  Th e Law and Procedure of the International Court of Justice , Vol. II (1986) 
p. 524. According to the Court, “it is the duty of the Court not only to reply to the questions as 
stated in the fi nal submission of the parties, but also must abstain from deciding points not included 
in those submissions”,  Asylum Case  (interpretation), ICJ 1950, p. 402.  
   50)   Case concerning United States Diplomatic and Consular Staff  in Tehran (United States of America 
v. Iran) , Judgement of 24 May 1980, para. 8.  
   51)  Convention on the Prevention and Punishment of Crimes against Internationally Protected 
Persons, 1035  U.N.T.S.  167, Article 7.  
   52)   Case concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v. Belgium) , 
Judgment of 14 February 2002.  

by Sir Gerald Fitzmaurice, “an international tribunal will not decide more that it 
is asked to decide, and will not award by way of compensation or other remedy 
more than it is asked to award”.  49   In its submission, DRC does not make specifi c 
reference to Article 146 of the Geneva Convention, Article 85 of Protocol 
I Additional to the Geneva Conventions, or relevant articles of the human rights 
treaties. So, while the Court found that Uganda’s troops committed grave breach-
 es of the Geneva Conventions and that Uganda breached Article 7 on torture and 
Article 6(1) on the right to live of the ICCPR, a decision on Uganda’s failure to 
prosecute might be beyond the Court’s jurisdiction. At the same time, DRC’s 
fi nal submission argued that Uganda “ fail[ed] to punish persons under its jurisdic-
tion or control having engaged in the above-mentioned acts ”, supported by general 
reference to the Hague Regulations, Geneva Conventions, and human rights 
treaties. 

 Th e Court’s jurisprudence regarding state’s obligation to prosecute as a primary 
obligation is not rich. For instance, in the  Case concerning United States Diplomatic 
and Consular Staff  in Tehran , among United States’ submissions was that Iran 
“should submit to its competent authorities for the purposes of prosecution, or 
extradite to the United States, those persons responsible for the crimes commit-
ted against the personnel and the premises of the United States Embassy and 
Consulates in Iran”.  50   Th e United States’ submission was among others argued in 
light of Article 7 of the Convention on the Prevention and Punishment of Crimes 
against Internationally Protected Persons, including Diplomatic Agents, which 
stipulates that member states are obligated to prosecute the crimes defi ned in the 
Conven tion or extradite them to trial in other states.  51   Despite the fact that the 
Court found Iran in violations of various treaties, and international customary 
law, it did not address this submission. Th e issue of prosecuting serious interna-
tional crimes was also in the background in the  Case concerning the Arrest Warrant 
of 11 April 2000 .  52   Th e Court’s decision confi ned itself to international law 
regarding immunities, without addressing the subject of universal jurisdiction for 
serious international crimes, in this case acts punishable in Belgium under the 
Law of 16 June 1993 concerning the Punishment of Grave Breaches of the 
International Geneva Conventions of 12 August 1949 and of Protocols I and II 
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   53)   Case concerning the Application of the Convention on the Prevention and Punishment of the Crime 
of Genocide (Bosnia and Herzegovina v. Serbia and Montenegro) , Judgment of 26 February 2007.  
   54)   Ibid. , para 471(6).  
   55)  While the Court concluded that genocide did take place in Srebrenica, it did not address the 
duty of Bosnia and Herzegovina to prosecute the crimes, in accordance with the Genocide 
Convention. In its memorial and counter-reply Serbia made the submission that Bosnia and 
Herzegovina has the obligation to punish the persons held responsible for the acts of genocide and 
other acts prohibited by the 1948 Convention on the Prevention and Punishment of the Crime of 
Genocide; however, the submission was not included in its very altered submissions presented at 
the oral hearings.  

of 8 June 1977 Additional Th ereto. Th e Court was less restrained in the  Case of 
Application of the Convention on the Prevention and Punishment of the Crime of 
Genocide Case .  53   Among Bosnia and Herzegovina’s submission was one that Serbia 
had failed its obligation under the Convention on the Prevention and Punishment 
of the Crime of Genocide to punish acts of genocide and its obligation to cooper-
ate with international penal tribunal having a jurisdiction. In interpreting the 
obligation stipulated in the Genocide Convention on states’ duty to punish the 
crime of genocide, the Court concluded that the obligation only related to states 
where genocide took place; other states were not obligated by the Convention to 
punish, not even those states which the perpetrators were nationals of. And as the 
genocide took place outside Serbia, that state was not obligated by the Convention 
to prosecute. However, the Court did fi nd that Serbia failed its obligation under 
the Convention to cooperate with the international penal tribunal, in this case 
the International Criminal Tribunal for the former Yugoslavia (ICTY), in par-
ticular “for having failed to transfer Ratko Mladić, indicted for genocide and 
complicity in genocide, … and thus having failed fully to co-operate with that 
Tribunal”.  54   Th e Court decided that Serbia

  should immediately take eff ective steps to ensure full compliance with its obligation under the 
Genocide Convention defi ned by Article II of the Convention, or any of the other acts pro-
scribed by Article III of the Convention, and to transfer individuals accused of genocide or 
any of those other acts for trial by the International Criminal Tribunal for the former 
Yugoslavia, and to co-operate fully with that Tribunal.  55     

 Th e Court’s decision is interesting as it is not shy in deciding on Serbia’s primary 
obligation to cooperate with an international penal tribunal. Furthermore, the 
decision goes far in stipulating that a state should act in a certain way, and in this 
case regarding measures against a named national not mentioned in the other 
party’s submission. Furthermore, the decision seems to imply that Serbia is obli-
gated to transfer to ICTY all individual requested by that Tribunal, including the 
ones indicted for other crimes than genocide (“any of those other acts for trial by 
the International Criminal Tribunal for the former Yugoslavia”). Such an 
 interpretation is inconceivable, as the Court’s jurisdiction in the case was strictly 
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   56)  Th e Court could only address Serbia’s obligations to cooperate with ICTY in accordance with 
provisions of the Genocide Convention, not in accordance with the latter’s obligations under the 
United Nations Charter, including Chapter VII.  
   57)  International Court of Justice,  Application of the Convention on the Prevention and Punishment of 
the Crime of Genocide (Croatia v. Yugoslavia) , Application Instituting Proceedings, 2 July 1999, para. 
35. Croatia’s submission requests the Court to fi nd Serbia “to take immediate and eff ective steps to 
submit to trial before appropriate judicial authority, those citizens or other persons within its juris-
diction who are suspected on probable grounds of having committed acts of genocide as referred to 
in paragraph (1)(a), or any of the other acts referred to in paragraph (1)(b) in particular Slobodan 
Milosevic the former President of the Federal Republic of Yugoslavia, and to ensure that those 
persons are duly punished for their crimes”,  Case concerning the Application of the Convention on the 
Prevention and Punishment of the Crime of Genocide   (Croatia v. Serbia) , Judgement of 18 November 
2008 (Preliminary Objections), para. 21.  

limited to the Genocide Convention.  56   As discussed earlier, the duty to prosecute 
individuals for international crimes is increasingly being dealt with by the Court, 
illustrated by the recent application by Belgium against Senegal. Th e duty to 
prosecute as a primary obligation is at the center of another pending case at the 
Court –  Application of the Convention on the Prevention and Punishment of the 
Crime of Genocide (Croatia v. Serbia) . Among Croatia’s claims is that Serbia 
breached its legal obligation in Articles 3 and 4 of the Genocide Convention by 
not punishing individuals who committed acts of genocide.  57    

  6. Conclusion 

 Th e  Armed Activity Case  illustrates well the diff erence between a state’s responsi-
bility and an individual criminal responsibility, as well as the linkage between the 
two principles. While the case only addressed responsibility of a state, the very 
same acts found attributable to the state, Uganda, should also entail individual 
criminal responsibility under international law. A state can both have a primary 
and secondary obligation to enforce such an individual criminal responsibility at 
the national level. States have undertaken in international conventions to investi-
gate and prosecute grave breaches of international humanitarian law, and serious 
violations of human rights. Th e duty to prosecute can also be inherent in a state’s 
obligation to make reparations for an international wrongful act. 

 Th e International Court of Justice was endowed with a broad jurisdiction in the 
 Armed Activity Case . Th e parties have ratifi ed all major humanitarian and human 
rights conventions and made general references to them in their submissions. Still, 
the issue of enforcement of individual criminal responsibility at the national level, 
stipulated or inherent in the above conventions, largely escaped any attention. Th e 
DRC’s original submission of Uganda’s obligation to prosecute at the national 
level was later merged to a general submission of reparations. Now it is dependent 
on the parties whether they will include such an obligation in the reparation 
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 agreement which is to be reached. Th e possibility remains, that failing an agree-
ment, the question of reparations due to the DRC will be settled by the Court. 
While fi nding that Uganda’s troops committed grave breaches of the Geneva 
Conventions and serious human rights violations, the Court did not address the 
obligation of Uganda to investigate and prosecute these crimes in accordance with 
international obligations to do so. Th e missed opportunity to do so is regrettable, 
in particular in light of the lack of enforcement of the obligation at the interna-
tional level. Such enforcement is, however, increasingly reaching the jurisdiction 
of the Court, illustrated by the nature and submissions in recent cases.        
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THE ROLE OF THE INTERNATIONAL COURT OF JUSTICE IN THE

ENFORCEMENT OF THE OBLIGATION OF STATES TO INVESTIGATE
AND PROSECUTE SERIOUS CRIMES AT THE NATIONAL LEVEL

Thordis Ingadottir*

States have undertaken an international obligation to investigate and prosecute individuals for serious
human rights violations and grave breaches of international humanitarian law. However, compliance
with that obligation is poor and prosecutions at the national level remain few. The mechanism for enforce-
ment of that obligation is also limited. This article explores the way in which the International Court of
Justice (ICJ) can play, and has played, a role in this respect. The jurisprudence of the Court is analysed
with regard to three matters: (i) the obligation of states to investigate and prosecute serious crimes at
the national level; (ii) national criminal jurisdiction with regard to prosecution of serious crimes, as
well as immunities from that jurisdiction; and (iii) the obligation of states to cooperate in criminal matters
with other jurisdictions. The Court has adjudicated on some key issues relating to national prosecutions.
Some of its findings have, without doubt, enhanced the enforcement of prosecution at the national level,
while others have undermined it. Recent cases before the ICJ show an increased willingness by states to
use the Court as an avenue for enforcement and, at the same time, the Court has proved more willing to
utilise its powers.

Keywords: International Court of Justice, serious crimes, prosecution, reparations, individual criminal
responsibility, enforcement

1. INTRODUCTION

States have undertaken a number of international obligations to investigate and prosecute indivi-

duals for serious human rights violations and grave breaches of international humanitarian law.

Even so, compliance with that obligation has always been problematic. States have been very

reluctant to prosecute their own forces and officials, and the prosecution of non-nationals

found on the territory and alleged to have committed crimes abroad has not been a priority.

While international criminal tribunals have enhanced the prosecution of serious crimes at the

international level, they are able to deal with only a handful of cases. Because of the lack of jur-

isdiction and sources, international criminal tribunals will never replace the need for national pro-

secutions. Thus, enforcement of such proceedings at the national level remains a fundamental

issue in the fight against impunity. The International Court of Justice (ICJ or the Court) can

play an important role in enforcing national proceedings. Despite the recent proliferation of inter-

national courts and tribunals, it remains the only global court where the obligation of states to

investigate and prosecute serious crimes can be adjudicated and enforced.

The ICJ and its predecessor, the Permanent Court of International Justice (PCIJ), have

received a number of cases relating to international humanitarian law and gross violations of
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human rights.1 This article considers only the Court’s cases which are relevant to the duty of

states to investigate and prosecute serious crimes at the national level and the serious crimes

in focus are violations of the major international human rights treaties and the Geneva

Conventions of 1949 and their Additional Protocols.2 Furthermore, the discussion is limited to

three issues. First, the Court’s jurisprudence on the obligation of states to investigate and pros-

ecute serious crimes will be analysed. The second issue to be considered is national criminal jur-

isdiction with regard to the prosecution of serious crimes, as well as immunities from that

jurisdiction. Lastly, the jurisprudence of the Court with regard to the obligation of states to

cooperate in criminal matters with other jurisdictions will be examined.

Without doubt, the Court’s findings have had an impact on prosecutions of serious crimes at

the national level. At the same time, one may be surprised to discover how few cases before the

Court, despite the availability of opportunities, address the issue directly. The reason is twofold:

states have not shown any great interest in including the duty to prosecute among their submis-

sions to the Court and, even when it is included, the Court has not always addressed the issue,

although in recent cases before the Court the matter has been brought more to the forefront.

1 These include The Corfu Channel Case (United Kingdom v Albania), Judgment [1949] ICJ Rep 4; Case concern-
ing the Military and Paramilitary Activities In and Against Nicaragua (Nicaragua v United States of America),
Merits, Judgment [1986] ICJ Rep 14; Case concerning Armed Activities on the Territory of Congo
(Democratic Republic of the Congo v Uganda), Judgment [2005] ICJ Rep 168; Legality of the Threat or Use
of Nuclear Weapons, Advisory Opinion [1996] ICJ Rep 226; and the Legal Consequences of the Construction
of a Wall in the Occupied Palestinian Territory, Advisory Opinion [2004] ICJ Rep 136. A considerable number
of writings exist on the general role of the ICJ with respect to the development and enforcement of human rights
law and international humanitarian law: see Shiv RS Bedi, The Development of Human Rights Law by the Judges
of the International Court of Justice (Hart 2007); Rosemary Abi-Saab, ‘The “General Principles” of Humanitarian
Law According to the International Court of Justice’ (1987) 27 International Review of the Red Cross 367–75;
Judith Gardam, ‘The Contribution of the International Court of Justice to International Humanitarian Law’
(2001) 14 Leiden Journal of International Law 349; Vincent Chetail, ‘The Contribution of the International
Court of Justice to International Humanitarian Law’ (2003) 85 International Review of the Red Cross 235;
Fabián O Raimondo, ‘The International Court of Justice as a Guardian of the Unity of Humanitarian Law
(2007) 20 Leiden Journal of International Law 593–611; VS Mani, ‘The International Court and the
Humanitarian Law of Armed Conflict’ (1999) 39 The Indian Journal of International Law 32–46; Stephen M
Schwebel, ‘The Roles of the Security Council and the International Court of Justice in the Application of
International Humanitarian Law’ (1994) 27 New York University Journal of International Law & Politics 731;
Kenneth J Keith, ‘The International Court of Justice and Criminal Justice’ (2010) 59 International &
Comparative Law Quarterly 895.
2 The Geneva Conventions of 12 August 1949 and Protocols additional to the conventions: Geneva Convention (I)
for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field (entered into force 21
October 1950) 75 UNTS 31 (GC I); Geneva Convention (II) for the Amelioration of the Condition of Wounded,
Sick and Shipwrecked Members of Armed Forces at Sea (entered into force 21 October 1950) 75 UNTS 85 (GC
II); Geneva Convention (III) relative to the Treatment of Prisoners of War (entered into force 21 October 1950) 75
UNTS 135 (GC III); Geneva Convention (IV) Relative to the Protection of Civilian Persons in Time of War
(entered into force 21 October 1950) 75 UNTS 287 (GC IV); Protocol Additional to the Geneva Conventions
of 12 August 1949, and relating to the Protection of Victims of International Armed Conflicts (entered into
force 7 December 1978) 1125 UNTS 3 (Additional Protocol I or AP I); Protocol Additional to the Geneva
Conventions of 12 August 1949, and relating to the Protection of Victims of Non-International Armed
Conflicts (entered into force 7 December 1978) 1125 UNTS 609 (Additional Protocol II or AP II); Protocol
Additional to the Geneva Conventions of 12 August 1949, and relating to the Adoption of an Additional
Distinctive Emblem (entered into force 14 January 2007) (2006) 45 International Legal Materials 558.
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While some of the findings of the Court can be hailed as a triumph in the fight against impunity,

others can be considered a major setback in that quest.

2. THE OBLIGATIONS OF STATES TO INVESTIGATE AND PROSECUTE SERIOUS
CRIMES

International law imposes an independent duty on states to investigate and prosecute individuals

for certain international crimes. This obligation arises in various treaties. Applying the termin-

ology set out in the Draft Articles on State Responsibility,3 the duty is a primary, as opposed

to a secondary, obligation. The duty to investigate and prosecute as a secondary obligation

has relevance with regard to reparations, in particular satisfaction.

2.1 THE OBLIGATION TO PROSECUTE INDIVIDUALS AS A PRIMARY OBLIGATION

The key example of the primary obligation of states to prosecute certain serious crimes is to be

found in the Geneva Conventions of 1949 and their First Additional Protocol.4 According to

Article 146 of the Fourth Geneva Convention5 and Article 85 of Additional Protocol I6 each con-

tracting party is under an obligation to search for persons who have committed grave breaches of

the Convention and bring such persons, regardless of their nationality, before its own courts. The

obligation to prosecute is also found in some international human rights conventions.7 The

3 Draft Articles on Responsibility of States for Internationally Wrongful Acts, with Commentaries [2001] UN Doc
A/56/10.
4 The Geneva Conventions and Additional Protocols (n 2) were among the first international instruments to stipu-
late the obligation of member states to prosecute crimes mentioned in the treaty. This was a major development in
the enforcement of international obligations, as until that time it had been up to states to decide how to implement
international treaties at the national level: Jean S Pictet and others, Commentary on the Geneva Conventions of 12
August 1949, Vol I: Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Field (Jean S. Pictet and International Committee of the Red Cross 1952) 353. Furthermore, the new
obligation underscored the prosecution of war criminals by the state to which the perpetrators belong. Prior to this,
prosecution of war crimes had largely been confined to prosecution through the injured state: see Rüdiger
Wolfrum, ‘Enforcement of International Humanitarian Law’ in Dieter Fleck (ed), The Handbook of
Humanitarian Law in Armed Conflicts (Oxford University Press 1995) 517, 523. The specific articles discussing
the obligation to prosecute are GC I, art 49; GC II, art 50; GC III, art 129; GC IV, art 146; and AP I, art 85.
5 GC IV (n 2) art 146.
6 AP I (n 2) art 85.
7 The obligation of states to investigate and prosecute crimes is also reinforced in the United Nations’ work on the
fight against impunity, the right to truth and the right to reparations. The updated Set of Principles for the
Protection and Promotion of Human Rights through Action to Combat Impunity affirms the need for a compre-
hensive approach towards impunity, including undertaking investigations and prosecutions of those suspected
of criminal responsibility. According to Principle 19, states shall undertake prompt, thorough, independent and
impartial investigations of violations of human rights and international humanitarian law and take appropriate mea-
sures in respect of the perpetrators, particularly in the area of criminal justice, by ensuring that those responsible
for serious crimes under international law are prosecuted, tried and duly punished: Diane Orentlicher, ‘Report of
the Independent Expert to Update the Set of Principles to Combat Impunity – Updated Set of Principles for the
Protection and Promotion of Human Rights through Action to Combat Impunity’, 8 February 2005, UN Doc E/
CN.4/2005/102/Add.1. Similarly, the duty to investigate and prosecute is listed in the ‘Basic Principles and
Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human
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Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment of

1984 (Torture Convention) (Articles 5 and 7),8 and the Convention on the Prevention and

Punishment of the Crime of Genocide of 1948 (Genocide Convention)9 (Article 6), both have

provisions that stipulate the obligation of states parties to prosecute violations of the

Conventions. The International Covenant on Civil and Political Rights (ICCPR)10 does not con-

tain an explicit provision on this obligation.11 However, the obligation to prosecute arises under

that Convention with the right to an effective remedy (see Article 2(3) ICCPR), in conjunction

with substantive duties found in other provisions, in particular in its provision on right to life and

prohibition of torture.12

The obligation of states to prosecute serious crimes as a primary obligation has been included

in submissions by states in a few cases before the Court. Some of these submissions have not

been successful. In the Case concerning United States Diplomatic and Consular Staff in

Tehran13 and Legal Consequences of the Construction of a Wall in the Occupied Palestinian

Territory14 the Court did not address these submissions, despite finding violations of international

obligations.15 In Armed Activities on the Territory of Congo, the Democratic Republic of the

Congo (DRC) submitted that Uganda ‘fail[ed] to punish persons under its jurisdiction or control

having engaged in the above-mentioned acts’, supported by a general reference to the Hague

Regulations, Geneva Conventions and human rights treaties.16 In its judgment the Court found

Uganda to be in breach of these Conventions, but did not address the obligation to prosecute.

The Court’s silence on the issue is addressed in Judge Tomka’s separate declaration:17

Rights Law and Serious Violations of International Humanitarian Law’, 60/147(2005), 16 December 2005, UN
Doc. A/RES/60/147 (2005), paras 3(b), 4 and 22(f).
8 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (entered into force
26 June 1987) 1465 UNTS 85 (Torture Convention).
9 Convention on the Prevention and Punishment of the Crime of Genocide (entered into force 12 January 1951) 78
UNTS 277 (Genocide Convention).
10 International Covenant on Civil and Political Rights (entered into force 23 March 1976) 999 UNTS 171
(ICCPR).
11 During the drafting of the Convention, some states wanted to strengthen the positive obligation on the part of
governments to prosecute violations: see Naomi Roht-Arriaza, ‘Sources in International Treaties of an Obligation
to Investigate, Prosecute, and Provide Redress’ in Naomi Roht-Arriaza (ed), Impunity and Human Rights in
International Law and Practice (Oxford University Press 1995) 24, 33.
12 UN Human Rights Committee (HRC), CCPR General Comment 7, Article 7, ‘Compilation of General
Comments and General Recommendation adopted by Human Rights Treaty Bodies’, 30 May 1982, UN Doc
HRI/GEN/1/Rev1 at 7, para 1; UNHRC, General Comment 31, ‘Nature of the General Legal Obligation
Imposed on States Parties to the Covenant’, 26 May 2005, CCPR/C/21/Rev.1/Add.13, para 18. For corresponding
case law, see Maria del Carmen Almeida de Quinteros and Elena Quinteros Almeida v Uruguay, Communication
No 107/1981, 21 July 1983, UN Doc CCPR/C/19/D/107/1981, para 16 (‘bring to justice any persons found to be
responsible for her disappearance and ill treatment’); Irene Bleier Lewenhoff and Rosa Valino de Bleier v Uruguay,
Communication No 30/1978, 29 March 1982, UN Doc CCPR/C/OP/1, para 15.
13 Case concerning United States Diplomatic and Consular Staff in Tehran (United States v Iran), Judgment
[1980] ICJ Rep 3.
14 Wall (n 1).
15 Diplomatic Staff (n 13) [8]; Wall (n 1) [145]–[146].
16 Armed Activities (n 1) [25].
17 ibid, Declaration of Judge Tomka [9].
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Nevertheless, since grave breaches of international humanitarian law were committed, there is another legal

consequence which has not been raised by the DRC and on which the Court remains silent. That conse-

quence is provided for in international humanitarian law. There should be no doubt that Uganda, as party to

both the Geneva Conventions of 1949 and the Additional Protocol I of 1977, remains under the obligation

to bring those persons who have committed these grave breaches before its own courts (Article 146 of the

Fourth Geneva Convention, and Article 85 of the Protocol I Additional to the Geneva Conventions).

Among the submissions of Bosnia and Herzegovina in Application of the Convention on the

Prevention and Punishment of the Crime of Genocide was one claiming that Serbia had failed

in its obligation under the Genocide Convention to punish acts of genocide. In interpreting the

obligation stipulated in the Genocide Convention on the duty of states to punish the crime of

genocide, the Court concluded that the obligation related only to states where genocide took

place; other states were not obligated by the Convention to punish acts of genocide, not even

those states of which the perpetrators were nationals. As the genocide took place outside

Serbia, that state was not obligated by the Convention to prosecute. The territorial limit of the

obligation to prosecute under the Convention is described by the Court as follows:18

The substantive obligations arising from Articles I and III are not on their face limited to territory …

The obligation to prosecute imposed by Article VI is by contrast subject to an express territorial limit.

The trial of persons charged with genocide is to be in a competent tribunal of the State in the territory of

which the act was committed, or by an international penal tribunal with jurisdiction.

The obligation to prosecute under the Genocide Convention is also an issue in an ongoing case

before the Court – Application of the Convention on the Prevention and Punishment of the Crime

of Genocide (Croatia v Serbia) – and, citing the above decision, Serbia claims that the Genocide

Convention obliges contracting parties only to institute and exercise territorial criminal jurisdic-

tion, in this case not over alleged acts of genocide committed in Croatia.19

The obligation of states to prosecute was the central issue in Questions Relating to the

Obligation to Prosecute or Extradite.20 In this case, Belgium instituted proceedings against

Senegal regarding Senegal’s compliance with its obligation to prosecute the former President

of Chad, Hisséne Habré, or to extradite him to Belgium for the purposes of criminal proceedings.

Belgium based its claim on the Torture Convention and customary international law. The judg-

ment of the Court confined itself to an analysis of obligations under the Torture Convention, as it

did not consider that it had jurisdiction over the latter claim.21

18 Case concerning Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v Serbia and Montenegro) Judgment [2007] ICJ Rep 43, [183]–[184], [439]–[450]
(Bosnian Genocide).
19 Case concerning Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Croatia v Serbia), Preliminary Objections, Judgment [2008] ICJ Rep 412, [21], [135] (Croatian Genocide).
20 Questions Relating to the Obligation to Prosecute or Extradite (Belgium v Senegal), Judgment [2012] ICJ Rep 442.
21 The Court concluded that, at the time of the filing of the application, the dispute between the parties did not
relate to breaches of obligations under customary international law: ibid [55]. On the contested issue whether
there is such an obligation under customary international law, see the work of the International Law
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In its examination of the temporal scope of the Torture Convention, the Court stated that ‘the

prohibition of torture is part of customary international law and it has become a peremptory norm

( jus cogens)’.22 However, citing Article 28 of the Vienna Convention on the Law of Treaties,23

and decisions of the Committee against Torture, the Court found that the obligation to prosecute

under the Convention applies only to facts that occurred after its entry into force for the state

concerned.24 The Court emphasised that prosecution is an international obligation under the

Convention, the violation of which is a wrongful act engaging the responsibility of the state.25

The Court considered that the obligation to prosecute under the Torture Convention is linked

to other obligations within the Convention – the obligations to adopt adequate domestic legisla-

tion and to make an inquiry into the facts. The Court considered these obligations to be ‘elements

of a single conventional mechanism aimed at preventing suspects from escaping the conse-

quences of their criminal responsibility’.26 As to the obligation of states to incorporate appropri-

ate domestic legislation (Article 5(2) of the Convention), the Court held that it did not have

jurisdiction over alleged violations of that article. Notwithstanding this, the Court considered

the article as it reviewed the state’s performance of its obligations to establish the universal jur-

isdiction of its courts over the crime of torture as a necessary condition for enabling a preliminary

inquiry (Article 6(2)), and for submitting the case to its competent authorities for the purpose of

prosecution (Article 7(1)). The Court highlighted the importance of timely implementation of

legislation to enable the criminalisation of torture and universal jurisdiction, as required by the

Convention. It also highlighted the preventive character of such domestic legislation. As to obli-

gations under Article 6(2) of the Torture Convention, regarding the obligation to make a prelim-

inary inquiry into facts, the Court concluded that the Convention requires such steps to be taken

as soon as a suspect is identified in the territory of the state.27 The Court also underscored that

when authorities are operating on the basis of universal jurisdiction, they must be as demanding

in terms of evidence as when they have jurisdiction by virtue of a link with the case in question

(see Article 7(2)).28

Turning to the issue of the obligation to prosecute, the Court considered that Article 7(1) of

the Torture Convention requires the state concerned to submit the case to its authorities for pros-

ecution. It is then for the competent authorities to decide whether to initiate proceedings in the

same manner as they would for any alleged offence of a serious nature under the law of the state

concerned.29 The Court found that the proceedings should be undertaken without delay, and ‘as

Commission (ILC) on the subject of the obligation to extradite or prosecute: eg Zdzislaw Galicki, Bases for
Discussion in the Working Group on the Topic ‘The Obligation to Extradite or Prosecute (aut dedere aut judi-
care)’, 24 June 2010, UN Doc No A/CN.4/L.774.
22 Obligation to Prosecute (n 20) [99].
23 Vienna Convention on the Law of Treaties (entered into force 27 January 1980) 1155 UNTS 331.
24 Obligation to Prosecute (n 20) [100], [101].
25 ibid [102], [119]–[121].
26 ibid [91]. Judge Owada criticised the methodology in the judgment to be ‘too formalistic and somewhat artifi-
cial’, and failed to consider the Torture Convention as an organic whole: ibid, Declaration of Judge Owada, [11].
27 ibid [86], referring to the Torture Convention (n 8) art 7(2).
28 ibid [84].
29 ibid [90], [94].
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soon as possible’.30 The Court considered that Senegal’s reasons for delay – compliance with

decisions of the Economic Community of West African States (ECOWAS) Court of Justice

(which requested the establishment of an international tribunal) and financial difficulties –

were not justifiable. Furthermore, citing Article 27 of the Vienna Convention on the Law of

Treaties, the Court found that Senegal could not justify its breach of the obligation by invoking

provisions of its domestic law and decisions rendered by its courts.31 Finally, the obligation to

submit the case to its authorities for prosecution is irrespective of the existence of a prior request

for the extradition of the suspect.32 However, if the state had received a request for extradition it

could ‘relieve itself of its obligation to prosecute by acceding to that request’.33

2.2 THE OBLIGATION TO PROSECUTE INDIVIDUALS AS A LEGAL CONSEQUENCE OF VIOLATIONS

OF INTERNATIONAL OBLIGATIONS

The obligation on the part of states to investigate and prosecute crimes can also be regarded as a

secondary obligation – that is, as a remedy. Prosecution has considerable relevance with respect

to reparations, in particular satisfaction. According to Article 37 of the International Law

Commission’s (ILC) Draft Articles of Responsibility of States for Internationally Wrongful

Acts (2001):34

1. The State responsible for an international wrongful act is under an obligation to give satisfaction for

the injury caused by that act … as it cannot be made good by restitution or compensation.

2. Satisfaction may consist of an acknowledgement of the breach, and expression of regret, a formal

apology or another appropriate modality.

The list of forms of satisfaction listed in paragraph 2 is not exhaustive. Indeed, the Commentary

on the Draft Articles lists the duty to prosecute as an example of satisfaction:35

The appropriate form of satisfaction will depend on the circumstances and cannot be prescribed in

advance. Many possibilities exist, including … disciplinary or penal action against the individuals

whose conduct caused the internationally wrongful act.

30 ibid [117].
31 ibid [111]–[117].
32 ibid [94]. However, that might not necessarily lead to a prosecution, in light of all the evidence before them.
33 ibid [95].
34 Draft Articles (n 3).
35 ibid [106]. In 2001 the ILC adopted its final Draft Rules on State Responsibility. The final draft article on sat-
isfaction was amended in the final reading, moving prosecution of individuals from the list of examples in the main
text of the article into the commentaries. However, the Commission made it clear that the list of different types of
satisfaction in Article 37 was not exhaustive. The inclusion of this remedy was backed by a study on long diplo-
matic practice and punishment of individuals as a consequence of state violations: Gaetano Arangio-Ruiz, ‘Second
State Report on State Responsibility’, 41st sess, UN Doc A/CN.4/425 & Corr 1 and Add 1 & Corr 1 (1989) 36–40.
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Surprisingly the Court has never decided on prosecution at the national level as a secondary

obligation. The main reason is that such submissions are very rare. In the Armed Activities

case, the DRC included in its written submissions that, in light of Uganda’s violation of inter-

national obligations, Uganda shall ‘render satisfaction for the insults inflicted by it upon the

[DRC], in the form of … and the prosecution of all those responsible’.36 However, while the

DRC included this submission in its memorial and reply, it was not included in its final submis-

sions at the end of the oral proceedings. The final submission was much broader, namely that

Uganda was under an obligation to ‘make reparation for all injury caused’, and ‘that the nature,

form and amount of the reparation [shall] be determined by the Court, failing agreement thereon

between the Parties’.37 Nothing in the case documentation explains this change of submission,

and later development of the case did not include the issue. The ensuing negotiation between

the parties focused on compensation rather than prosecution as a form of satisfaction.

Nevertheless, now eight years later, the parties have still not reached an agreement, while at

the same time the case has not been referred back to the Court.

The apparent reluctance on the part of states to include submissions on the obligation to pros-

ecute, illustrated by the amended submission on reparations in the Armed Activities case, echoes

the earlier practice of the Court. Declaratory judgments are common and the exact scope of

reparations has largely been left to the parties to settle. By way of illustration, there are only

two occasions on which the Court has awarded compensation.38 At times, the Court has consid-

ered that its declaration of the breach ‘constitutes appropriate satisfaction’ and has denied claims

for other forms of reparation.39 Such a finding raised much criticism following the Court’s

judgment in Application of the Convention for the Prevention and the Punishment of the

Crime of Genocide.40

The power of the Court to order specific performance of a mandatory term has even been

questioned, or at least is not considered to be an appropriate judicial remedy.41 However, there

seems to be a development at the Court of less restriction in this respect. Several recent decisions

have been quite specific with regard to performance, despite its implementation being carried out

36 Armed Activities (n 1) [24].
37 ibid [25(4)(d) and (e)].
38 Corfu Channel (n 1); Case concerning Ahmadou Sadio Diallo (Republic of Guinea v Democratic Republic of
the Congo (Compensation owed by the DRC to the Republic of Guinea), Judgment [2012] ICJ Rep 2.
39 This practice has been illustrated by some as an example of how the Court has been selective in relying on the
work of the ILC on state responsibility: see Santiago Villalpando, ‘Editorial: On the International Court of Justice
and the Determination of the Rules of Law’ (2013) 26 Leiden Journal of International Law 243, 250.
40 Bosnian Genocide (n 18). The Court found that Serbia had failed to comply with its obligations under the
Genocide Convention in respect of the prevention and punishment of genocide. The Court found that its findings
constituted appropriate satisfaction and denied an award of compensation. For a critique see, eg, Conor McCarthy,
‘Reparation for Gross Violations of Human Rights Law and International Humanitarian Law at the International
Court of Justice’ in Carla Ferstman, Mariana Goetz and Alan Stephens (eds), Reparations for Victims of Genocide,
War Crimes and Crimes against Humanity (Martinus Nijhoff 2009) 283.
41 See, eg, the discussion in Chester Brown, A Common Law of International Adjudication (Oxford University
Press 2007) 209–11; Christine Gray, Judicial Remedies in International Law (Oxford University Press 1987)
98; and Malcolm N Shaw, ‘A Practical Look at the International Court of Justice’ in Malcolm D Evans (ed),
Remedies in International Law: The Institutional Dilemma (Hart 1998) 11, 13–16.
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by ‘means of [the state’s] own choosing’. Examples include recent cases regarding remedies. In

Ahmadou Sadio Diallo the Court ‘recalls that the sum awarded to Guinea in the exercise of dip-

lomatic protection of Mr Diallo is intended to provide reparation for the latter’s injury’.42 In Legal

Consequences of the Construction of a Wall in the Occupied Palestinian Territory the Court

stated that reparations must be awarded to all natural and legal persons who had suffered loss

by the state of Israel.43 In other recent cases there is also de facto limited room for discretion

in implementing the ICJ’s orders, such as a stay of execution in LaGrand and Avena and

Other Mexican Nationals,44 the cancellation of an arrest warrant in Arrest Warrant of 11 April

2000,45 the transfer of individuals to the International Criminal Tribunal for the former

Yugoslavia (ICTY) and cooperation with that tribunal in Application of the Convention on the

Prevention and Punishment of the Crime of Genocide,46 and the requirement that decisions of

national courts that infringe state immunity cease to have effect in Jurisdictional Immunities

of the State.47

The Court has also become somewhat bolder with regard to the scope of its awarded remed-

ies. In LaGrand, the President indicated the application of its remedy – the ‘review and recon-

sideration’ of convictions and sentences – in situations other than those at hand in the case.48

This wide application was confirmed in Avena and Other Mexican Nationals, in which the

Court re-emphasised the binding nature of the decision beyond the present case.49

This development by the Court is following the same path taken by other international courts

and tribunals; for instance, decisions of regional human rights tribunals on reparations are

increasingly departing from the more cautious approach that was previously applied to the

issue.50

42 Diallo (n 38) [10] and [57]. Judge Trindade considered that the Court’s judgment ‘shows that its findings and
reasoning have rightly gone well beyond the straightjacket of the strict interstate dimension’; ibid, Separate
Opinion of Judge Cançado Trindade, [12].
43 Wall (n 1) [152]–[153], [163]. Following the decision, the UN Register of Damage Caused by the Construction
of the Wall in the Occupied Palestinian Territory was established, UN Res ES-10/17 (2007), 24 January 2007, UN
Doc No A/RES/ES-10/17.
44 LaGrand Case (Germany v United States of America), Provisional Measures [1999] ICJ Rep 9 [29]; Case con-
cerning Avena and Other Mexican Nationals (Mexico v United States of America), Provisional Measures [2003]
ICJ Rep 77 [59].
45 Case concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo v Belgium), Judgment
[2002] ICJ Rep 3.
46 Bosnian Genocide (n 18) [471(8)].
47 Jurisdictional Immunities of the State (Germany v Italy: Greece intervening), Judgment [2012] ICJ Rep 99,
[139(4)].
48 LaGrand (n 44) [517].
49 Avena (n 44) [151].
50 See Christian Tomuschat, ‘The Duty to Prosecute International Crimes Committed by Individuals’, in
Hans-Joachim Cremer, Thomas Giegerich, Dagmar Richter and Andreas Zimmermann (eds), Tradition und
Weltoffenheit des Rechts: Festschrift fur Helmut Steinberger (2002) 315, 319–22. See also the following decisions
of the European Court of Human Rights: Assanidze v Georgia, App No 71503/01 (ECtHR, 8 April 2004), paras
202–203; Ilasçu and Others v Moldova and Russia, App No 48787/99 (ECtHR, 8 July 2004), para 490;
Papamichalopoulos and Others v Greece, App No 14556/89 (ECtHR, 24 June 1993), paras 34–39; and
Sejdovic v Italy, App No 56581/00 (ECtHR, 1 March 2006), paras 135–138.

2014] ROLE OF THE ICJ IN ENFORCING STATE OBLIGATIONS 293

143



3. THE EXTRATERRITORIAL JURISDICTION OF NATIONAL COURTS OVER

SERIOUS CRIMES – IMMUNITIES

3.1 EXTRATERRITORIAL JURISDICTION

The prosecution of serious crimes at the national level is often associated with extraterritorial

jurisdiction, such as universal jurisdiction. Some of the major treaties that impose obligations

on states to prosecute serious crimes also require them to establish and exercise universal

jurisdiction – for example, Article 146 of the Fourth Geneva Convention,51 and Article 5 of

the Torture Convention.52

The issue of extraterritorial jurisdiction in relation to criminal acts was soon to enter the

docket of the Court. According to one of the most cited cases of the PCIJ, Case of the SS

‘Lotus’, a state was not able to exercise its power outside its frontiers in the absence of a permis-

sive rule of international law. However, this did not mean that ‘international law prohibits a state

from exercising jurisdiction in its own territory in respect of any case which relates to acts which

have taken place abroad, and in which it cannot rely on some permissive rule of international

law … it leaves them in this respect a wide measure of discretion which is only limited in certain

cases by prohibitive rules’.53

The ICJ has firmly underscored the obligation of states parties to implement immediately a

treaty obligation on universal jurisdiction and application. As discussed above, in Questions

Relating to the Obligation to Prosecute or Extradite the Court strongly emphasised the obligation

of states parties under the Torture Convention to bestow its national courts with universal juris-

diction, criminalise the acts, and investigate and prosecute when an alleged offender is found on

its territory.54 According to the Court:55

The obligation for the State to criminalize torture and to establish its jurisdiction over it finds its equiva-

lent in the provisions of many international conventions for the combating of international crimes. This

obligation, which has to be implemented by the State concerned as soon as it is bound by the

Convention, has in particular a preventive and deterrent character, since by equipping themselves

with the necessary legal tools to prosecute this type of offence, the States parties ensure that their

legal systems will operate to that effect and commit themselves to coordinating their efforts to eliminate

51 Geneva Conventions and Protocols (n 2).
52 Torture Convention (n 8).
53 The Case of the SS ‘Lotus’, Judgment (1927) PCIJ Rep (Ser A, No 10) 19. The PCIJ’s finding has led to exten-
sive academic writings up to the present day, and recent commentators are convinced that the emphasis lies in the
former finding – that of restrictive jurisdiction. See, eg, Malcolm N Shaw, International Law (6th edn, Cambridge
University Press 2008) 656. See also Roger S Clark, ‘Some Aspects of the Concept of International Criminal Law:
Suppression Conventions, Jurisdiction, Submarine Cables and The Lotus’ (2011) 22 Criminal Law Forum 519–
30.
54 The Court did not address whether Belgium was entitled to exercise jurisdiction. Three judges criticised the
Court’s ‘reluctance to face the issue’: see Obligation to Prosecute (n 20), Declaration of Judge Owada,
Separate Opinion of Judge Skotnikow, and Dissenting Opinion of Judge Xue.
55 Obligation to Prosecute (n 20) [75].
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any risk of impunity. This preventive character is all the more pronounced as the number of States par-

ties increases. The Convention against Torture thus brings together 150 States which have committed

themselves to prosecuting suspects in particular on the basis of universal jurisdiction.

The Court has not adjudicated directly on the issue of universal jurisdiction in criminal matters

outside conventional relations. It came close to it in Arrest Warrant of 11 April 2000. In this case,

the DRC argued in its application that the universal jurisdiction exercised by Belgium contra-

vened the international jurisprudence established by the judgment in The ‘Lotus’.56 However,

the DRC did not include this claim in its final submission; therefore the Court considered that

the non ultra petita rule precluded it from addressing that issue in its operative part, while the

rule did not preclude it from dealing with certain aspects of that question in its reasoning, should

it deem this necessary or desirable.57 The reasoning in the judgment did not do so, while several

judges commented on the issue of universal jurisdiction in their separate and dissenting opi-

nions.58 The issue of universal jurisdiction was pivotal in Certain Criminal Proceedings in

France, but the case was later removed from the docket of the Court.59

At the same time, the Court has given an indication on the correct application of extraterri-

torial jurisdiction in some cases, but not to what extent. In Application of the Convention on

the Prevention and Punishment of the Crime of Genocide, the Court found that Article VI of

the Genocide Convention required states parties only to institute and exercise territorial criminal

jurisdiction:60

While it certainly does not prohibit States, with respect to genocide, from conferring jurisdiction on

their criminal courts based on criteria other than where the crime was committed which are compatible

with international law, in particular the nationality of the accused, it does not oblige them to do so.

While the case cites jurisdiction based on nationality as a primary example, the phrase ‘in par-

ticular’ still leaves room for other jurisdictions, including universal jurisdiction. As discussed

above, in Questions Relating to the Obligation to Prosecute or Extradite the Court concluded

that Senegal’s obligation to prosecute pursuant to Article 7(1) of the Torture Convention did

not apply to acts alleged to have been committed prior to Senegal’s ratification of the

Convention. Noticeably, the Court adds that ‘[a]lthough Senegal is not required under the

Convention to institute proceedings concerning acts that were committed before 26 June 1987

[the date on which the Convention entered into force for Senegal], nothing in that instrument

56 The ‘Lotus’ (n 53) [11]–[12].
57 Arrest Warrant (n 45) [43].
58 ibid, Separate Opinion of President Guillaume, Dissenting Opinion of Judge Oda, Declaration of Judge Ranjeva,
Joint Separate Opinion of Judges Higgins, Kooijmans and Buergenthal, Separate Opinion of Judge Rezek,
Separate opinion of Judge Bula-Bula, and Dissenting Opinion of Judge Van Den Wynaert.
59 Case concerning Certain Criminal Proceedings in France (Republic of Congo v France), http://www.icj-cij.org/
docket/index.php?p1=3&p2=3&k=d2&case=129&code=cof&p3=0; the case was removed from the Court’s list on
17 November 2010 at the request of Congo.
60 Bosnian Genocide (n 18) [442].
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prevents it from doing so’.61 This dictum is of great relevance as, in light of the facts of the case,

it could only be referring to, and thereby confirming, passive personality jurisdiction or universal

jurisdiction.62

3.2 LIMITATION ON JURISDICTION – IMMUNITIES

Immunity as a limitation on extraterritorial jurisdiction has been a major issue in the prosecution

of serious crimes. The ICJ addressed this issue in Arrest Warrant of 11 April 2000.63 The DRC

brought the case before the Court and claimed, among others, that Belgium violated its sover-

eignty and the diplomatic immunity of its Minister of Foreign Affairs as Belgium had issued

an international arrest warrant for the Minister, charging him with grave breaches of the

Geneva Conventions of 1949 and of the Additional Protocols thereto, and with crimes against

humanity. The Court held that, while abroad, the Minister enjoyed full immunity from criminal

jurisdiction and inviolability before the national courts.64 It also rejected Belgium’s claim that

such immunity did not apply to these serious crimes. The Court considered that it is:65

unable to deduce from this practice that there exists under customary international law any form of excep-

tion to the rule according immunity from criminal jurisdiction and inviolability to incumbent Ministers for

Foreign Affairs, where they are suspected of having committed war crimes or crimes against humanity.

The Court also specifically addressed conflicting obligations: on the one hand, to fulfil a treaty

obligation to exercise jurisdiction; on the other hand, to respect immunities of heads of states

and others. In this case, the Minister was charged with grave breaches of the Geneva

Conventions of 1949 and Additional Protocols I and II – crimes which states parties are obligated

to investigate and prosecute when a suspect is found on their territory. While the accused in the

case was not found in Belgian territory, and hence there was no treaty obligation under which he

could be prosecuted, the Court still decided the issue. It concluded that full immunity also applied

when states extend their jurisdiction as a result of obligations under international conventions of

prosecution or extradition:66

61 Obligation to Prosecute (n 20) [102].
62 Belgium argued it that it had standing in the case as it was exercising passive personal jurisdiction in its national
proceedings. The Court did not consider it necessary to address this issue as it considered Belgium to have stand-
ing as a mere state party to the Torture Convention: ibid [65], [70].
63 Arrest Warrant (n 45) [35].
64 ibid [54]–[55]. Two judges dissented strongly from this part of the judgment and considered that the prosecution
of serious crimes and personal accountability represented higher norms than the rules on immunity, and they
should therefore prevail: see Dissenting Opinion of Awn Al-Khasawneh, [7], and Dissenting Opinion of Judge
Van den Wyngaert. Several scholars have also criticised the judgment: see J Wouters, ‘The Judgment of the
International Court of Justice in the Arrest Warrant Case: Some Critical Remarks’ (2003) 16 Leiden Journal of
International Law 253, 263. Antonio Cassese, ‘When May Senior State Officials Be Tried for International
Crimes? Some Comments on the Congo v Belgium Case’ (2002) 13 European Journal of International Law
853, 855.
65 Arrest Warrant (n 45) [58]–[59].
66 Arrest Warrant (n 45) [59].
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Such extension of jurisdiction in no way affects immunities under customary international law, includ-

ing those of Ministers for Foreign Affairs. These remain opposable before the courts of a foreign state,

even where those courts exercise such a jurisdiction under these conventions.

The Court made its often quoted observation that immunity from jurisdiction does not mean

impunity, and that a distinction needs to be made between immunity from criminal jurisdiction

and individual criminal responsibility. The Court set out a list of circumstances in which the

Minister of Foreign Affairs would not enjoy immunity: (i) prosecution before his or her own

courts; (ii) prosecution before other states if when the state which they represent or have repre-

sented decides to waive that immunity; (iii) after the person ceases to hold office, he or she will

enjoy immunity only for official acts; and (iv) prosecution before international criminal tribu-

nals.67 With regard to point (iii), the majority did not qualify what constitute ‘official acts’. In

the Joint Separate Opinion of Judges Higgins, Koojimans and Buergenthal it is stated that:68

serious international crimes cannot be regarded as official acts because they are neither normal State

functions nor functions that a State alone (in contrast to an individual) can perform … that

State-related motives are not the proper test for determining what constitutes public State acts.

In Certain Questions of Mutual Assistance in Criminal Matters the Court applied the test set out

in the Arrest Warrant case, finding that invitations or service of a summons addressed to a head

of state to appear as a witness in a criminal case were not associated with measures of constraint

and were therefore not violations of his immunity.69

The Court returned to the issue of immunities in Jurisdictional Immunities of the State. As in

the Arrest Warrant case, this case dealt with serious international crimes, and the primary issue

was whether jus cogens crimes trump state immunity before foreign courts. Unlike the Arrest

Warrant case, this was a civil remedy case. However, in the same manner as before, and by citing

state practice and decisions of the European Court of Human Rights, the Court considered that it

had still not accepted that states no longer enjoy immunity in cases of serious violations of inter-

national law.70 Citing its decision in the Arrest Warrant case, the Court considered that even

though proceedings in national courts involved violations of the jus cogens rule, the applicability

of the customary international rule on state immunity was not affected.71 The Court cited its earl-

ier decisions regarding the issue that state immunity is a matter of procedural law and must be

distinguished from the substantive law which determines whether the conduct is lawful or unlaw-

ful.72 In that context, the Court pointed out that whether a state is entitled to immunity before the

67 ibid [61].
68 ibid, Joint Separate Opinion of Judges Higgins, Kooijmans and Buergenthal, [85].
69 Case concerning Certain Questions of Mutual Assistance in Criminal Matters (Djibouti v France), Judgment
[2008] ICJ Rep 177, [170]–[171].
70 Jurisdictional Immunities (n 47) [81]–[91].
71 ibid [95] [97].
72 ibid [100].
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courts of another state is a question that is entirely separate from whether the international respon-

sibility of that state is engaged and whether it has an obligation to make reparation.73

4. THE OBLIGATION OF STATES TO COOPERATE WITH OTHER JURISDICTIONS
AND COURTS

Conventions that require state parties to prosecute serious crimes require them also to cooperate

with other jurisdictions. These requirements frequently take the form of an obligation to pros-

ecute or extradite (aut dedere aut judicare), as stipulated in the Geneva Conventions74 (for

instance Article 146 of the Fourth Geneva Convention), and in Article 7 of the Torture

Convention.75 States parties to the Convention on the Prevention and Punishment of the

Crime of Genocide ‘pledge themselves … to grant extradition in accordance with their laws

and treaties in force’, as mentioned in Article 7, and according to Article 6 of the Convention:76

Persons charged with genocide or any of the other acts enumerated in Article III shall be tried by a

competent tribunal of the State in the territory of which the act was committed, or by such international

penal tribunal as may have jurisdiction with respect to those Contracting Parties which shall have

accepted its jurisdiction.

In its case law the ICJ has emphasised the need for cooperation in fighting the crime of genocide.

In Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide

the Court considered genocide to be a crime under customary law which requires cooperation to

eradicate it:77

The first consequence arising from this conception is that the principles underlying the Convention are

principles which are recognized by civilized nations as binding on States, even without any convention-

al obligation. A second consequence is the universal character both of the condemnation of genocide

and of the cooperation required ‘in order to liberate mankind from such an odious scourge’ (Preamble

to the Convention).

In Application of the Convention on the Prevention and Punishment of the Crime of Genocide

(Bosnia and Herzegovina v Serbia and Montenegro), the Court analysed Serbia’s obligation

under Article 6 of the Genocide Convention. The Court decided that Serbia was under an obli-

gation to transfer individuals accused of genocide or any of those other acts for trial by the ICTY,

73 ibid.
74 Geneva Conventions and Protocols (n 2).
75 Torture Convention (n 8) art 7. For a detailed study of the duty to cooperate, see the International Law
Commission’s reports on the topic of obligation to extradite or prosecute: Galicki (n 21). On the obligation in
general, see Zdzislaw Galicki, ‘Fourth Report on the Obligation to Extradite or Prosecute (aut dedere aut judi-
care)’, 31 May 2011, UN Doc A/CN.4/648.
76 Torture Convention (n 8) arts 6 and 7.
77 Reservations to the Convention on Genocide, Advisory Opinion [1951] ICJ Rep 15, [23].
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and to cooperate fully with that Tribunal. The Court concluded in its judgment that once an

‘international penal tribunal’ has been established, it is certain that Article VI obliges the con-

tracting parties ‘which have accepted its jurisdiction’ to cooperate with it. The Court continued

that the obligation to cooperate with the Tribunal implies that the contracting parties will ‘arrest

persons accused of genocide who are in their territory’.78 The Court specifically noted that even if

the crime of which the person was accused was committed outside the state territory, the contract-

ing parties are under an obligation to arrest that person if they are within the state territory. The

Court also concluded that Article VI implies that, failing prosecution of that person in the parties’

own courts, the state will hand them over for trial by the competent international tribunal.79 The

Court found that the ICTY constitutes an ‘international penal tribunal’ and Serbia was obliged to

cooperate with it from the time it had accepted its jurisdiction.80 In a case pending before the

Court, Application of the Convention on the Prevention and Punishment of the Crime of

Genocide (Croatia v Serbia), it is debated whether Serbia is obliged under the Genocide

Convention to hand over to Croatia persons who have allegedly committed acts of genocide.81

In Questions Relating to the Obligation to Prosecute or Extradite the Court considered the

obligation to cooperate to be less far-reaching than it had in its judgment in the Bosnian

Genocide case.82 The Court found that the duty to extradite under the Torture Convention was

a mere option offered to the state by the Convention, which did not entail any state responsibility

if not accepted:83

It follows that the choice between extradition or submission for prosecution, pursuant to the

Convention, does not mean that the two alternatives are to be given the same weight. Extradition is

an option offered to the State by the Convention, whereas prosecution is an international obligation

under the Convention, the violation of which is a wrongful act engaging the responsibility of the State.

At the same time the Court found that Senegal could relieve itself of the duty to prosecute by

acceding to an extradition request.84

In Questions of Mutual Assistance the Court examined the extent of judicial cooperation set

out in general bilateral cooperation treaties between the parties. The Court concluded that judicial

cooperation in criminal matters could not be the subject of the general obligation of cooperation

in the parties’ Treaty of Friendship and Cooperation, as it was not mentioned specifically.85 The

parties’ obligation in this respect was the subject of a bilateral Treaty on Mutual Assistance in

Criminal Matters, and the Court applied a strict literal interpretation to its provisions.86

78 Bosnian Genocide (n 18) [443].
79 ibid.
80 ibid [445]–[449].
81 Croatian Genocide (n 19) [134]–[135].
82 Mutual Assistance (n 69).
83 Obligation to Prosecute (n 20) [95].
84 ibid.
85 Mutual Assistance (n 69) [105].
86 ibid [119], [123]–[124], [145], [147].
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5. CONCLUSIONS

The ICJ has received several cases concerning serious crimes. At the same time, the cases dem-

onstrate a reluctance by states to use the ICJ as a channel to enforce the obligations of states to

prosecute at the national level. This is evident in their submissions, which hardly ever include the

duty of a state to prosecute, even as a primary obligation, much less than as a secondary obliga-

tion as a form of reparation. This was particularly evident in the Armed Activities case, forcing

one judge to address this issue in a separate decision. In some case the Court has also been cau-

tious in addressing the matter. This practice is very surprising given the nature of these cases, the

clear international obligation undertaken by states to prosecute, and the undisputed obligation of

states to give satisfaction for the injury caused, which includes penal action against the indivi-

duals whose conduct caused the internationally wrongful act. The missed opportunity in these

cases is regrettable, particularly in light of the lack of enforcement of the obligation at the inter-

national level. Recent cases such as Questions Relating to the Obligation to Prosecute or

Extradite, in which the primary submission is the obligation to prosecute, will hopefully break

this pattern. Furthermore, recent submissions by states in some cases (although relating to differ-

ent areas of international law) that require states to take far-reaching measures at the national

level, and the Court’s award of such measures, may also overcome the myth that submissions

that include the international obligation to prosecute are somewhat improper, or even a violation

of state sovereignty. The major interest of other actors in the enforcement of this duty, including

individuals, and increased acknowledgement of their rights, including by the ICJ, may also

encourage more cases in this area.

The Court’s findings in Questions Relating to the Obligation to Prosecute or Extradite on the

substance of the obligation to prosecute under the Torture Convention are firm and well-founded.

The linked elements of a conventional mechanism were highlighted, all equally necessary to

facilitate prosecution. Since ratification of the Torture Convention, states parties are under a

duty to implement the treaty properly, including criminalising acts and giving their national

courts universal jurisdiction. They are required to investigate alleged crimes as soon as the

alleged offender is on their territory, and subsequently hand the case to the prosecution author-

ities. No excuses for delays will be accepted, either of a substantive or a practical nature. The

findings have underscored the clear and extensive obligations undertaken by states parties to

the Torture Convention, which are different from those contained in the Genocide

Convention, which the Court concluded had a territorial limit to the obligation of states parties

to prosecute, as mentioned in Application of the Convention on the Prevention and Punishment of

the Crime of Genocide.87

The solid conventional base for extraterritorial jurisdiction of the Torture Convention was

highlighted in the Court’s judgment in Questions Relating to the Obligation to Prosecute or

Extradite. The finding is welcome, particularly in light of the Court’s reluctance to address the

87 Bosnian Genocide (n 18) [183]–[184].
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issue of universal jurisdiction in earlier cases. However, the extent of extraterritorial jurisdiction

outside conventional relations remains unsettled. Arguments could be made that the Court sup-

ports this jurisdiction for certain serious crimes. Interestingly, the judgments in both Case of

Application of the Convention on the Prevention and Punishment of the Crime of Genocide

and Questions Relating to the Obligation to Prosecute or Extradite include dicta to the effect

that states parties are allowed to establish broader jurisdiction than that required by the treaties,

leaving ample room for interpretation.88 The Court’s continual findings on principles of the jus

cogens character and erga omnes obligations in international law also support such extraterritor-

ial jurisdiction for serious crimes.

While the Court’s judgment in Questions Relating to the Obligation to Prosecute or Extradite

may be hailed as a triumph in the fight against impunity, its recent judgment in Jurisdictional

Immunities of the State will certainly not achieve that accolade.89 An almost unified Court

extended its reasoning in Arrest Warrant of 11 April 2000, by building on its finding of full

immunity from national criminal proceedings for foreign heads of state, to now provide immunity

also to states in civil law cases in foreign national courts. In both cases the Court rejected the

argument that jus cogens violations trump state immunity.90 The Court offered the consolation

that state immunity is a matter of procedural law, and must be distinguished from the substantive

law which determines whether the conduct is lawful or unlawful. At the same time, the Court has

acknowledged that it has taken this approach ‘notwithstanding that the effect was that a means by

which a jus cogens rule might be enforced was rendered unavailable’.91

The cooperation of states with other jurisdictions prosecuting serious crimes is crucial in the

fight against impunity. Conventions relating to serious crimes commonly include the obligation

to prosecute or extradite. In Obligation to Prosecute the Court interpreted the Torture

Convention to the effect that states parties are not required to extradite, it being a mere option

offered to them, while a state party could relieve itself of the duty to prosecute by acceding to

an extradition request.92 On the contrary, in Application of the Convention on the Prevention

and Punishment of the Crime of Genocide, the Court gave a broad interpretation to Article 6 of

the Genocide Convention, requiring a state to cooperate extensively with an international criminal

court.93 This is the second time the Court has given strong support to prosecutions at the inter-

national level; the first occasion was in Arrest Warrant of 11 April 2000 by denying immunity

to heads of state before international criminal courts, while upholding it before national courts.94

88 See nn 60 and 61.
89 On the other hand, some commentators hailed it as ‘a victory to traditional conceptions of international law and
a setback to an effort to privilege international human rights over other aspects of the international legal system’:
see Benjamin Wittes, ‘Paul Stephan on ICJ Decision in Jurisdictional Immunities of the State (Germany v Italy)’,
Lawfare, 5 February 2012, http://www.lawfareblog.com/2012/02/paul-stephan-on-icj-decision-in-jurisdictional-
immunities-of-the-state-germany-v-italy-2/#.UsxHBfQW30c.
90 Obligation to Prosecute (n 20) [96]–[105]; Arrest Warrant (n 45) [58]–[61].
91 Jurisdictional Immunities (n 47) [95].
92 ibid 11.
93 Bosnian Genocide (n 18) [439]–[450].
94 ibid 35.
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As has been illustrated, the ICJ handles a number of cases concerning serious crimes. Yet its

role with regard to enforcing the obligation of states to investigate and prosecute serious crimes at

the national level has been marginal. A further step towards enhancing the role of the ICJ in real-

ising the goals of international criminal justice rests both with states parties and the Court itself.

The Court is at the mercy of states parties to confer upon it jurisdiction. At the same time, when it

is bestowed with jurisdiction the Court needs to accept its responsibility and tackle the matter

determinedly. In recent cases the Court has shown its potential to be a vital enforcement

mechanism in the fight against impunity. In the near future, it may fill the lacuna in the current

state of affairs.
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The Implementation of the Rome Statute of 
the International Criminal Court in the Nordic 
Countries: A New Comprehensive Criminalization 
of Serious Crimes

Thordis Ingadóttir*

1 Introduction

In the international arena, the Nordic countries have been among the  principal 
supporters of the International Criminal Court (icc) and efffective enforce-
ment of international criminal law. They were active in the drafting of the Rome 
 Statute and played an important role in its adoption and entry into force.1 Their 
continued support of the icc is well reflected in their joint  yearly statement to 
the General Assembly of the United Nations, in which they have renewed their 
pledge to remain principal supporters of the Court.2 The Nordic countries have 
also supported efffective enforcement of  international  humanitarian law at the 
national level. It was at the request of Denmark, Finland, Norway, and Sweden 
that the Status of the Protocols additional to the Geneva Conventions of 1949 

1 Denmark, Finland, Norway and Sweden were members of the so-called Like-Minded Group 
that was influential in the drafting process. Some delegates of the Nordic countries served 
as key offfĳicials in the drafting process of the Rome Statute, as well as in the later work of the 
Preparatory Commission. In general on the role of various actors in the negotiations pro-
cess, see F. Benedetti, K. Bonneuau and J. Washburn, Negotiating the International Criminal 

Court, New York to Rome, 1994–1998 (Martinus Nijhofff Publishers, Leiden, 2014); R. Lee (ed.), 
The International Criminal Court, The Making of the Rome Statute, Issues, Negotiations, Results 
(Kluwer Law International, The Hague, 1999).

2 Statement on behalf of the Nordic Countries by H.E. Ambassador A. Rönquist, Director 
General for Legal Afffairs Ministry for Foreign Afffairs Sweden, in the United Nations General 
 Assembly on the Report of the icc Agenda item 75, 31 October 2013. See also Statement on 
behalf of the Nordic Countries by H.E. Ambassador A. Rönquist, Director General for Legal 
Afffairs Ministry for Foreign Afffairs Sweden, in the United Nations General Assembly on the 
Report of the icc, Agenda item 73, 30 October 2014.

* Thordis Ingadóttir is also the Co-Director of the Project on International Courts and Tribu-
nals (pict). The author thanks the late Håkan Friman, Harmen van der Wilt and Rolf Einar 
Fife for their valuable comments. Any errors are entirely the author´s own.
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was included in the agenda of the General Assembly of the United Nations 
during the years 1982–2008, resulting in national reporting on the relevant 
implementation by the member states of the United Nations.3 Efffective imple-
mentation of the European Union Guide-lines on promoting compliance with 
international humanitarian law was also one of Finland´s priorities during its 
presidency of the eu in 2006. According to the Guidelines, the eu countries 
are to ensure that those responsible for war crimes are brought before their 
respective domestic courts, the courts of another State, or the icc.4

A key condition for efffective implementation of international criminal law 
at the national level is proper national legislation. Absence of – or flaws in 
implementing – legislation can delay or even prevent prosecution of those 
 accused of serious crimes.5 Importantly, implementation of international 
criminal law and criminalization of serious crimes at the national level have 
undergone a major reinforcement in recent years. The entry into force of the 
Rome Statute in 2002 was the key catalyst for this change. States stepped up 
their effforts to fĳight impunity, and ensured that they would be able to exer-
cise jurisdiction in accordance with the complementarity principle of the icc. 
These effforts have led to a signifĳicant development with respect to quantity 
and nature of national legislation on international humanitarian law and gross 
violations of human rights.

The Nordic countries have been part of this phenomenon. In the last few 
years, most of them have adopted major new items of domestic legislation 
on genocide, crimes against humanity and war crimes. This is reflected in the 
Norwegian act of 7 March 2008, incorporating a new substantive chapter in 
the general national criminal code (LOV-2008-03-07-4, Lov om strafff, Kapittel 

16. Folkemord, forbrytelse mot menneskeheten og krigsforbrytelse, taking efffect 
the same day); a Finnish act similarly inserting a new substantive chapter in 
Finland´s national criminal code (Law 212/2008, Straffflag 19.12.1889/39, 11 kap. Om 

krigsförbrytelser och brott mot mänskligheten, taking efffect on 1 May 2008); and 
most recently a Swedish act of 2014 on the criminalization of genocide, crimes 
against humanity and war crimes (Lag 2014:406 om strafff för folkmord, brott mot 

mänskligheten och krigsförbrytelser, taking efffect on 1 July 2014).

3 Status of the Protocols Additional to the Geneva Conventions of 1949 and relating to the 
protection of victims of armed conflicts, un Doc (A/37/142).

4 See Updated European Union Guidelines on promoting compliance with international hu-
manitarian law (ihl), oj 2009/C 303/06, oj C 303/12, 15 December 2009.

5 J.K. Klefffner, Complementarity in the Rome Statute and National Criminal Jurisdictions (oup, 
New York, 2008) p. 38.
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In Iceland, a committee was established by the government on the drafting 
of an act on the implementation of the Convention on the Prevention and 
Punishment of the Crime of Genocide (Genocide Convention), the Geneva 
Conventions of 1949 and their additional protocols of 1977, and the Rome 
 Statute. The committee has submitted its draft to the government and new 
legislation on the subject is expected this year.6

Unlike its Nordic neighbours, Denmark is not in the process of reviewing 
and enacting new legislation on these serious crimes. Instead, Denmark relies 
on older legislation on genocide and a military penal code.

This chapter explores the new Nordic legislation and analyses whether the 
Nordic countries have taken a common approach in the implementation of 
the crimes within the jurisdiction of the icc: the crime of genocide, crimes 
against humanity, war crimes and crime of aggression.7 The comparison is 
 limited to criminalization (actus reus) of these crimes. In all the countries, one 
of the primary purpose of new legislation was to ensure that the relevant state 

6 The draft is available at the website of the Ministry of Interior, https://www.innanrikisra 
duneyti.is/media/frettir-2017/Lagafrv.-um-refsingar-fyrir-hopmord-og-fleira.pdf.

7 In this chapter these crimes will be referred to as serious crimes and international crimes. On 
international crimes in Nordic legislation, see e.g., regarding Denmark: A. Laursen, Interna-

tionale forbrydelser i dansk ret (Jurist- og Økonomforbundets Forlag, København, 2011); and 
A. Laursen, ʻA Danish Paradox? A Brief Review of the Status of International Crimes in Dan-
ish Lawʼ, 10:4 J Int Criminal Justice (2012) pp. 997–1016. Regarding Finland: Ari-Matti Nuutila, 
ʻImplementation of the Rome Statute in Finnish Lawʼ, in Matthias Neuner (ed.), National 

Legislation Incorporating International Crimes: Approaches of Civil and Common Law Coun-

tries (bwv – Berliner Wissenschafts-Verlag GmbH, 2003), pp. 85–104; D. Frände, ʻFinnlandʼ, in 
A. Eser and H. Kreicker (eds.), Nationale Strafverfolgung völkerrechtlicher  Verbrechen – Nation-

al Prosecution of International Crimes (edition iuscrim Max-Planck-Institut fũr ausländisches 
und internationals Strafrecht, Freiburg i.Br., 2003), pp. 21–75. Regarding Iceland: Þ. Ingadót-
tir, ʻInnleiðing helstu sáttmála á sviði alþjóðlegs refsiréttar í íslenskan réttʼ, in R. Bragadóttir  
et al. (eds.), Afmælisrit: Jónatan Þórmundsson sjötugur (CODEX, Reykjavík, 2007), pp. 619–647. 
Regarding Norway: S. Eskeland, De mest alvorlige forbrytelser (Cappelen Damm As, 2011); Rolf 
Einar Fife and Kristian Jervell, ʻElements of Nordic Practice 2000: Norwayʼ, 70 Nordic Jour-

nal of International Law (2001) pp. 531–546; Karin Cornils, ʻOm kriminalisering av folkmord, 
brott mot mänskligheten och krigförbrytelserʼ, 44:3 Lov og rett (2005), pp. 131–14. Regarding 
Sweden: O. Bring, S. Mahmoudi and P. Wrange, Sverige och folkrätten (5th edn, Norstedts Ju-
ridik, Stockholm, 2014), pp. 257–273; H. Friman, ʻPolitical and legal considerations in Sweden 
relating to the Rome Statute for the International Criminal Courtʼ, in R.S. Lee (ed.), States’ Re-

sponses to Issues Arising from the icc Statute: Constitutional, Sovereignty, Judical  Cooperation 

and Criminal Law (Brill, Leiden, 2005), pp. 121–145; I. Cameron, M.T.  Schunke, K.P. Bartes, 
C.  Wong and P. Asp, International Criminal Law from a Swedish Perspective ( Intersentia, 
 Antwerp, 2011).
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would meet the principle of complementary of the icc. At the same time, the 
legislation was also to cover some crimes which the states had undertaken 
in various treaties to criminalize and which they considered part of custom-
ary international law. To reach this goal, they undertook major studies on the 
 content of the crimes, as is reflected in their extensive preparatory documents.

2 Individual Criminal Responsibility for Serious Crimes at the 
International and National Level

Individual criminal responsibility for international crimes is a well-known 
principle of international law. It entails that individuals are direct addressees 
of international rules and will be held responsible directly under international 
law.8 The principle places the individual directly in international law, eroding 
traditional defĳinitions of international law as law binding only on states.9 As 
to enforcement, the principle has bearing with respect to criminalization and 
prosecution of these crimes both at the international and the national level. 
Individuals can be prosecuted for international crimes before international 
courts, irrespective of national legislation. They can also be prosecuted for 
 international crimes before national courts, even though the relevant crimes 
had not been implemented in the relevant domestic legislation when com-
mitted. Furthermore, individuals can face prosecution for international crimes 
before national courts worldwide, based on universal jurisdiction.

The jurisdiction of the icc reflects the enforcement of individual criminal 
responsibility for international crimes. Its jurisdiction extends to the conduct 
of individuals in territories of all member states, as well as that of citizens of 
member states, wherever they are committed. Irrespective of any domestic 
legislation, the Court may prosecute the conduct of these individuals. icc´s 

8 See e.g. Articles 227–229 of the Treaty of Versailles, signed 28 June 1919; imt, judgment of 
1 October 1946, in The Trial of German Major War Criminals. Proceedings of the Interna-
tional Military Tribunal sitting at Nuremberg Germany, Part. 22 (22 August, 1946 to 1 October 
1946), pp. 446–447. This position of the individual in international law is claiming a sepa-
rate  coverage in any general textbook of international law: e.g., M.N. Shaw, International Law 
(Cambridge University Press, Cambridge, 2008, 6th ed.), Chapter 8; A. Cassese, International 

Law (oup, Oxford, 2005, 2nd ed.), Chapter 21; J. Klabbers, International Law (Cambridge 
 University Press, Cambridge, 2013), p. 226.

9 On the individual as a participant in the international system, see R. Higgins, ʻConceptual 
Thinking about the Individual in International Lawʼ, in Themes and Theories (Oxford Univer-
sity Press, Oxford, 2009), p. 77; and A.A.C. Trindade, The Access of Individuals to International 

Justice (Oxford University Press, Oxford, 2011).

194



119The Implementation of the Rome Statute

predecessors, the icty and ictr, were established to enforce individual crimi-
nal responsibility for international crimes at the international level. Both tri-
bunals came into being following serious crimes in the former Yugoslavia and 
Rwanda and over 250 individuals were prosecuted at these ad hoc tribunals. 
Establishing the courts, the Security Council underscored the responsibility of 
individuals for genocide, grave breaches of the Geneva conventions and other 
violations of international humanitarian law.10

Individual criminal responsibility for international crimes is also enforced 
at the national level. States have in various treaties undertaken the obligation 
to investigate and prosecute certain serious international crimes before their 
national courts. The key example is to be found in the Geneva Conventions 
of 1949 and their First Additional Protocol.11 According to Article 146 of the 
Fourth Geneva Convention and Article 85 of the Additional Protocol i each 
contracting party is under an obligation to search for persons who have com-
mitted grave breaches of the convention and bring such persons, regardless of 
their nationality, before its own courts. These provisions entail an obligation 
for states to investigate and prosecute crimes committed on their territory and 
by their nationals abroad. Importantly, however, it also entails an obligation 
to exercise universal jurisdiction if a suspected perpetrator is found on their 
territory.

Enforcement of individual criminal responsibility for international crimes 
at the national level tests the relationship between international law and 
 domestic law. The fundamental principle of international law is that treaties 
are binding upon states parties to them and they must be performed in good 

10 Security Council, Resolution 808 (1993), 22 February 1993, un Doc S/RES/808 (1993); Secu-
rity Council Resolution 955 (1994), 8 November 1994, un Doc S/RES/955 (1994).

11 The Geneva Conventions and Protocols were among the fĳirst international instruments 
to stipulate members’ state obligation to prosecute crimes falling under the treaty. This 
was a major development in enforcement of international obligations, as until that 
time it was up to states how to implement international treaties at the national level; 
J.S. Pictetet  al., Commentary on the Geneva Conventions of 12 August 1949, Vol i: Geneva 

Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces 

in the Field, ( International Committee of the Red Cross, 1952) p. 353. Furthermore, the 
new obligation underscored prosecution of war criminals by the state to which the per-
petrators belongs. Prior to this the prosecution of war crimes had largely be confĳined 
to prosecution through the injured state, see R. Wolfrum, ‘Enforcement of International 
Humanitarian Law’, in Dieter Fleck (ed.), The Handbook of Humanitarian Law in Armed 

Conflicts (Clarendon Press, Oxford, 1995) pp. 517, 523. The specifĳic articles discussing the 
obligation to prosecute are Geneva Convention i art 49, Geneva Convention ii art 50, 
Geneva Convention iii art 129, Geneva Convention iv art 146, Additional Protocol i art 85.
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faith – pacta sunt servanda.12 A corollary of the principle is that a state party 
may not invoke the provisions of its internal law as a justifĳication for its failure 
to perform a treaty.13 A state party has to ensure that its domestic legislation 
is coherent with the international obligation and when a state has a treaty ob-
ligation to prosecute a crime, in failing to comply with its obligation the state 
party has engaged its international responsibility.14

States have implemented their international obligation with respect to pros-
ecutions of international crimes in various ways. Indeed, international law is 
indiffferent in what manner states implement their international obligation at 
the national level. The choice of legislative technique is the reserved domain 
of the domestic legislature and it depends on the constitutional law of each 
state. States are often described as followers of one of two theories, dualism 
or monism. Dualism distinguishes between international and national laws 
and views them as separate independent legal systems, the only existing rules 
are those that are part of the system. Monism, in contrast, is described as a 
 system where national and international law are part of one and the same legal 
system.15 The former group of states needs to adopt implementing legislation, 
while other can rely on upon direct application of international law in their 
domestic system.

Individual criminal responsibility for any crime, national or international, is 
also dependent on adherence to the principle of legality. To respect the prin-
ciple of legality, the crime and the applicable punishment must be set out in 
clear terms before its commission – nullum crimen sine lege and nulla poena 

sine lege. The principle is underscored both at the international and national 
level, in numerous international conventions and most national constitu-
tions.16 As to criminalization of international crimes at the national level this 
has various implication, e.g., with respect to defĳinitions of the crimes, retroac-
tive application of national legislation, and universal jurisdiction. The nature 
of individual criminal responsibility for international crimes is well reflected 

12 Article 26 of the Vienna Convention on the Law of Treaties, 1155 u.n.t.s 331.
13 Ibid., Article 27. See also Questions Relating to the Obligation to Prosecute or Extradite 

( Belgium v. Senegal), Judgment, i.c.j. Reports 2012, p. 422, paras. 111–117.
14 Ibid., paras. 119–121.
15 G. Gaja, ʻDualism – a Reviewʼ, in J. Nijman and A. Nollkaemper (eds.), New Perspectives on 

the Divide Between National & International Law (Oxford University Press, Oxford, 2007), 
p. 52; Sir G. Fitzmaurice, ‘The General Principles of International Law Considered from 
the Standpoint of the Rule of Law’, Collected Courses of the Hague Academy of Interna-

tional Law (Brill/Nijhofff, Leiden, 1957), pp. 70–74.
16 M.C Bassiouni, Crimes Against Humanity in International Criminal Law (2nd ed., Kluwer 

Law International, The Hague, 1999), pp. 123–176.
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in how  international law defĳines the principle of legality with respect to pros-
ecution of the crimes. The Geneva Conventions of 1949 and their additional 
Protocols of 1977 defĳine the principle of nullum crimen sine lege and nulla 

poena sine lege as no one should be tried or sentenced for an act which was 
not forbidden by national or international law when committed.17 Article 11, 
paragraph 2, of the Universal Declaration of Human Rights, Article 7 of the 
European Convention on Human Rights and Article 15 of the Convention of 
Civil and Political Rights stipulate the same principle. While setting forth the 
fundamental principle of no punishment without law, it makes clear that that 
there is no requirement of domestic criminalization when it comes to crimi-
nal responsibility for international crimes. To date, the European Court of 
Human Rights has fĳirmly supported this unique applicability of international 
criminal law at the national level. In Van Anraat v. the Netherlands the Court 
considered a Dutch criminal act criminalizing ʻa violation of the laws and cus-
toms of warʼ to meet the standards and the elements of rule of law in Article 7, 
as the act was a violation of customary international law at the time when it 
was committed.18 Furthermore, in Kononov v. Latvia the Grand Chamber of 
the  European Court on Human Rights considered that Latvia had not violated 
 Article 7 of the  Convention by convicting the applicant in 2004, for war crimes 
allegedly committed in 1944, pursuant to Latvian Criminal Code from 1961, a 
provision  inserted in 1993 on war crimes, with blanket reference to interna-
tional law (ʻwar crime as defĳined in the relevant legal conventionsʼ), permitting 
the retrospective application of the provision, and exempting war crimes from 
limitation.19

The international principle of legality with respect to international crimes 
does not have to be the same at the national level. Some states regard it as 
a minimal standard that difffers from stricter standards set in some national 
law. A diffferentiation in the standards of the principle of legality for ordi-
nary crimes and international crimes has also be adopted by various national 

17 Geneva Convention relative to the Treatment of Prisoners of War, 75 u.n.t.s 13[4], 
Art. 99, Protocol Additional to the Geneva Convention of 12 August 1949, and relating to 
the Protection of Victims of International Armed Conflicts (Protocol 1), Art. 75, paragraph 
4, sub-paragraph (c), 1125 u.n.t.s 2, and Protocol Additional to the Geneva Conventions 
of 12 August 1949, and relating to the Protection of Victims of Non-International Armed 
Conflicts (Protocol ii), Art. 6, paragraph 2, sub-paragraph (c), 1125 u.n.t.s 608.

18 Van Anraat v. the Netherlands (App. No. 65389/09), 6. July 2010, paras. 80–92.
19 Kononov v. Latvia (App. No. 36376/04), 17. May 2010. For a critic of some parts of the judge-

ment, see Harmen van der Wilt, ʻNullum Crimen and International Criminal Law: The 
Relevance of the Foreseeability Testʼ, 84:3 Nordic Journal of International Law (2015) p. 515.
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courts.20 All this has to be taken into account, when a state decides on the 
extent and manner of its implementing legislation on international crimes. 
International criminal law has been charged of lacking the degree of precision 
required in domestic criminal law.21 However, individual criminal responsibil-
ity for serious crimes has also developed greatly in recent years. The jurispru-
dence of the ad hoc international criminal tribunals and the Rome Statute, and 
its Elements of Crimes, has refĳined this area of law and these developments 
have been aimed towards individual criminal responsibility and prosecutions 
while respecting the principle of legality.

3 The Complementarity Principle of the International Criminal 
Court and the Obligation to Prosecute Serious Crimes at the 
National Level

The complementarity principle of the Rome Statute has transformed the do-
mestic legislation. In fact, few international treaties have led to such extensive 
national legislative implementation. Member states undertook a comprehen-
sive review of their domestic legislation in order to ensure that the principle of 
complementary set out in Article 17 of the Rome Statute would be met. No one 
wanted their legislation to result in their being considered “unwilling or unable 
genuinely to carry out the investigation or prosecution”, and hence lose its ju-
risdiction to the icc. This major undertaking at the national level is interesting 
for various reasons, one of the more intriguing ones being that the Rome Stat-
ute itself does not obligate member states to carry out this implementation, as 
it does not obligate them to prosecute crimes that lie within the jurisdiction 
of the Court. Its preamble only refers to the obligation in general, by recalling 
that it is the duty of every state to exercise its criminal jurisdiction over those 
responsible for international crimes.22 Nevertheless, member states ensured 
that their domestic legislation was up to the task, in order retain jurisdiction.

Thus, the Rome Statute has had a major impact on the national enforce-
ment regime of international criminal law.23 It has truly empowered the 

20 Ward N. Ferdinandusse, Direct Application of International Criminal Law in National 

Courts (T.M.C Asser Press, The Hague, 2006), pp. 224–232.
21 van der Wilt, supra note 19, p. 515.
22 The Rome Statute of the icc, Preamble, para 6. The preamble also afffĳirms that the most 

serious crimes of concern to the international community as a whole must not go un-
punished and that their efffective prosecution must be ensured by taking measures at the 
national level and by enhancing international cooperation, ibid, para 4.

23 P. Seils, ʻPutting Complementarity in its Placeʼ, in C. Stahn (ed.), The Law and Practice of 

the International Criminal Court (oup, Oxford, 2015), p. 305.
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 prior  regime, which lacked the enforcement mechanisms. Under older trea-
ties, states had undertaken the obligation to investigate and prosecute  certain 
 serious  international crimes at the national level. The primary examples 
are  obligations under the Genocide Convention of 1948, with respect to the 
crime of genocide, and the Geneva Conventions of 1949, with respect to grave 
breaches of the conventions. However, that was as far it went, which illus-
trates the weakness of the treaties of that period. Unlike later universal human 
rights treaties, neither the Genocide Convention nor the Geneva Conventions 
 contained any oversight mechanism on whether states implemented them 
properly at the national level. Hence, enforcement of these obligations has 
 always been very weak. The Rome Statute, the jurisdiction of which includes 
the crime of genocide and grave breaches of the Geneva Conventions, has not 
only given these older treaties an enforcement regime at the international 
level, but – through its complementarity principle – also at the national level.

4 The Nordic Countries and Implementation of International  
Crimes in Domestic Legislation

Regarding the relationship between international and domestic law, the Nordic 
countries have traditionally been described as following a dualistic approach. 
Following that doctrine, application of international law at the domestic level 
would require implementing legislation. Surely, the new legislations reflect 
this by incorporating international crimes into the domestic legislation. At the 
same time, an examination of practice in the Nordic countries with respect 
to the implementation of crimes within the jurisdiction of the icc reveals a 
much more varied relationship between international and domestic law than 
is accounted for by the dualistic approach.24

Prior to the ratifĳication of the Rome Statute, the Nordic countries had 
 undertaken the obligation to investigate and prosecute international crimes. 

24 Studies on other areas of law have come to a similar conclusion. For instance, with 
 respect to human rights treaties, there remain examples within the Nordic countries in 
which those treaties were given preference over conflicting national provisions, despite 
having not been implemented, see Betænkning nr. 1407/2001 pp. 126–127; Betænkning 

om inkorporering mv. inden for menneskeretsområdet, Betækning nr. 1546 (Justitsmin-
isteriet,  København, 2014) pp. 91–93. See also, Bring et al., supra note 7, pp. 54–65; 
J.  Klabbers, ‘Coming in from the Cold: Treaties in Finland’s Legal Order’, in T. Koivurova 
(ed.),  Kansainvälistyvä Oikeus: Juhlakirja Professori Kari Hakapää (Rovaniemi: University 
of Lapland, 2005), pp. 143–152; D.T. Björgvinsson, The Intersection of International Law and 

Domestic Law: A Theoretical and Practical Analysis (Edward Elgar Publishing,  Cheltenham, 
2015).
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This tested the relationship between international and domestic law within 
the countries. Regarding the crime of genocide, Denmark, Finland, and  Sweden 
adopted legislation defĳining and criminalizing the crime.25 No such legislation 
existed in Norway and Iceland but these countries maintained that they could 
prosecute the crime by relying on general provision of murder in the penal 
code. As to war crimes, some war crimes were criminalized in military codes, 
though only applying to certain individuals; this was the case in Denmark, 
Norway, Finland, and Sweden. Furthermore, the Danish military code is broad, 
criminalizing war crimes via a very general reference to international law.26 
Similarly, Sweden criminalized serious international crimes by means of a 
 general reference to international law.27 The Finnish penal code also criminal-
ized specifĳic conduct in war through very general references to international 
law.28 Iceland had no penal provisions regarding war crimes.

All this legislation was put to the test with the entry into force of the Rome 
Statute. With the ratifĳication of the treaty, all the Nordic countries carried out 
the necessary review of their domestic legislation. That review was twofold. 
First, all of the countries quickly implemented provisions so as to be able to 
cooperate with the icc in accordance with Part 9 of the Rome Statute.29 That 
legislation largely built upon existing legislation in the countries on coopera-
tion with the ad hoc criminal tribunals of the United Nations, the International 
Criminal Tribunal for the former Yugoslavia, and the International Criminal 
Tribunal for Rwanda. Second, in most of the countries, a comprehensive study 
of the substantive part of the Rome Statute and relevant domestic legislation 
was undertaken, in order to ensure that the principle of complementary could 

25 Denmark, Lov nr. 132 af 29. April 1955 om folkedrab; Finland, Straffflag 19.12.1889/39, Chap-
ter 11, Sections 6–8; Sweden, Lagen 1964:169 om strafff för folkmord.

26 Lov om strafff for krigsforbrytelser, lov 12. juli 1946, Article 25. See also Status of the Pro-
tocols Additional to the Geneva Conventions of 1949 and relating to the protection of 
victims of armed conflicts, Report of the Secretary-General, u.n. Doc. A/61/222, 4 August 
2006, p. 9.

27 Brottsbalken, sfs 1962:700, Article 22, para. 6.
28 Straffflag 19.12.1889/39, Chapter 11, Section 1, para. 3.
29 Denmark, Lov nr. 342 af 16/05/2001 om Den Internationale Strafffedomstol; Finland, Lag nr. 

1284/2000 om ikraftträdande av de bestämmelser som hör till området för lagstiftningen i 
Romstadgan för Internationella brottmålsdomstolen och om tillämpning av stadgan; Ice-
land, Lög nr. 43/2001 um framkvæmd Rómarsamþykktar um Alþjóðlega sakamáladómstó-
linn; Norway, Lov om gjennomføring i norsk rett av Den internasjonale strafffedomstols 
vedtekter 17. juli 1998 (Roma-vedtektene), LOV-2001-06-15-65; Sweden, Lag om samarbete 
med Internationella brottmålsdomstolen, sfs 2002:329.
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be met. Norway took the lead in adopting a new chapter on genocide, crimes 
against humanity, and war crimes in its general penal code in March 2008.30 
Finland adopted a new chapter on war crimes and crimes against humanity 
in its general penal code in April 2008 (Chapter 11).31 In 2002 a comprehensive 
study on the implementation of the Rome Statute and draft legislation was 
prepared and presented in Sweden, but adoption was postponed.32 A new bill 
was presented in February 2014, followed by the adoption of a separate act on 
genocide, crimes against humanity, and war crimes.33 Unlike its neighbouring 
countries, Denmark has not undertaken a similar reform of its criminal law 
with respect to defĳinitions of crimes in the Rome Statute.34 Denmark main-
tains that it can prosecute those crimes either under its military penal code or 
provisions of the ordinary penal code on murder, assault, rape, etc.35 Iceland 
is in the fĳinal phase of preparing legislation on crimes within the jurisdiction 
of icc, in a separate act. This will be the fĳirst time that the crime of genocide, 
crimes against humanity and war crimes are defĳined and criminalized in its 
national legislation. Only Finland has implemented provisions on the crime 

30 See Lov 7 mars 2008 nr. 4 om endringer i strafffeloven 20. Mai 2005 nr. 28 mv., entry into 
force the same day. As for preparation documents see the government bill, O.t.prp.nr.8 
(2007–2008), Om lov om endringer i strafffeloven 20. mai 2005 nr. 28 mv. (skjerpende og 
formildende omstendigheter, folkemord, rikets selvstendighet, terrorhandlinger, ro, orden 
og sikkerhet, og offfentlig myndighet), and Justis- og politidepartemented, Høringsnotat-

strafffebestemmelser om folkemord, forbrytelser mot menneskeheten og krigforbrytelser, 
Lovavdelingen April 2007, Saksnr. 200701831 eo hi/trr. In its proposition of ratifĳication 
submitted to parliament, the government prepared also a comprehensive analysis of the 
Rome Statute and of its implication, including an analyses of constitutional issues, see 
Det Kongelige Utenriksdepartement, St.prp. nr. 24 (1999–2000).

31 See the Finnish government bill rp 55/2007 rd and Law 11.4.2008/212, entering into force 1 
May 2008.

32 Internationella brott och svensk jurisdiktion, sou 2002:98.
33 Lag (2014:406) om strafff för folkmord, brott mot mänskligheten och krigsförbrytelser, en-

tering into force 1 July 2014. See the government bill, Regeringens proposition 2013/14:146, 
Strafffansvar för folkmord, brott mot mänskligheten och krigsförbrytelser.

34 On criticism of this approach and lack implementing legislation, see Laursen, ‘A Danish 
Paradox?’, supra note 7, pp. 997–1016. See also a paper prepared by the Danish Justice 
Ministry on Danish Criminal Jurisdiction, which included recommendation that would 
make it easier for Danish courts to prosecute crimes committed abroad, in particular in-
ternational crimes, Justitsministeret, Dansk strafffemyndighed, Betænkning nr. 1488, June 
2007.

35 Laursen, “A Danish Paradox?”, supra note 7, at 1001; see also Militær strafffelov nr. 530 from 
24/06/2005, Lov om Straf for Krigsforbrydelser nr. 395 af 12/07/1946.
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of aggression.36 Iceland includes defĳinition and criminalization of that crime 
in its draft bill.

The new legislation in Finland, Norway, Denmark, and Sweden on genocide, 
crimes against humanity, and war crimes is extensive and detailed. Citing the 
principle of legality, the commentaries to the various bills highlight the impor-
tance of having precise provisions. Sweden has altogether abandoned its  earlier 
approach of relying on criminalization via general reference to  international 
crimes, citing criticism of following a monistic approach in otherwise dualist 
system.37 Facing the difffĳiculties posed by rapid developments in international 
criminal law, some flexibility is allowed for in certain provisions of most of the 
countries, as is done in similar provisions in the Rome Statute.  Iceland adheres 
most closely to the defĳinitions and structure of the Rome Statute, following 
an approach taken by many members of the icc. One of its key arguments for 
such an approach is the harmonization with existing international law and 
practice. Regarding war crimes, Finland, Norway, and Sweden simplify and 
 reorganize the defĳinitions of the Rome Statute. Finland still retains a provi-
sion on criminalization via a very general reference to violations of law of war 
under international law.

The relevance of the applicability of international law at the national level 
and individual responsibility for international crimes was also tested in other 
aspects of the implementing legislation. Citing the international nature of 
the crimes, Norway had its legislation apply to crimes committed before the 
entry into force of the legislation. Later, it abandoned this approach due to a 
decision by the Norwegian Supreme Court. The draft bill in Iceland proposes 
to have the legislation apply to prior crimes, provided that they were inter-
national crimes when committed and could have been prosecuted under the 
provisions of the general penal code. All the states adopted a provision on the 
non-applicability of statute of limitations, covering previous crimes, as long 
as they were not  already subject to the statute of limitations when the new 
legislation took  efffect. As the states have universal jurisdiction in their penal 
codes, due care had to be taken that crimes covered by that jurisdiction were 
also crimes under customary international law.

36 See the Finnish government bill, 289/2014 rd, and law 1718/2015 (Lag om ändring av straf-
flagen, adopted 30 December 2015).

37 Regeringens proposition 2013/14:146, supra note 33, p. 68. Interestingly, the argument 
for Swedish approach when implementing obligations under international humanitar-
ian law in the fĳifties, was that the obligations in this area were so enormous that it was 
not possible to spell them out and therefor a general reference was needed, proposition 
1948:144, p. 167 and proposition 1953:142, p. 26 f., cited in proposition 2013/14:146, supra 
note 33, p. 68.
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5 The Crime of Genocide

For a long time, the implementation of provisions covering genocide in the 
Nordic countries was not harmonious. All the Nordic countries ratifĳied the 
Genocide Convention before or soon after its entry into force in 1951.38 Soon 
afterwards Denmark and Sweden adopted special laws on the crime of geno-
cide, while Finland incorporated the crime into its penal code in 1974.39 In all 
instances the legislation defĳined and criminalized genocide. Prior to their bills 
implementing the Rome Statute, Norway and Iceland had no provisions in 
their domestic legislation criminalizing genocide and the crime was not delic-

tum sui generis in their law, though Norway provided for universal jurisdiction 
over the crime.40 Iceland’s view on the matter is unclear as no commentaries 
were published on it at the time of ratifĳication of the Genocide Convention 
or the Rome Statute.41 At the time of ratifĳication of the Rome Statute, Norway 
contended that implementation of a defĳinition of the crime was not necessary 
as the crime could be prosecuted as an ordinary crime of murder. One of the 
factors that led to later criminalization of the crime in Norway was the deci-
sion of the Appeal Chamber of the International Criminal Tribunal for Rwanda 
in the case of Bagaragaza.42 In this case the tribunal rejected the argument of 
Norway that genocide could be sufffĳiciently prosecuted under a general penal 
provision on murder. The case was a major setback to the approach adopted 
by Norway with respect to implementation of the Genocide Convention, and 
was an important consideration that led to legislative review and changes in 
the criminalization of serious crimes.43

38 Denmark 15 June 1951, Finland 18 December 1959, Iceland 29 August 1949, Norway 22 July 
1949, and Sweden 27 May 1952.

39 See in Sweden Lagen 1964:169 om strafff för folkmord, in Denmark Lov nr. 132 af 29. 
April 1955 om folkedrab, and in Finland Code 987/1974, later in the general Penal Code, 
 Chapter 11, Sections 6–8.

40 Article 12, para. 4(a) of the Norwegian penal code.
41 In the case of Eðvald Hinriksson from 1992, regarding alleged crimes in the Second World 

War, it was contented that alleged criminal could prosecuted for the crime of genocide, 
based on provisions in the Icelandic penal code on murder. The case did not go to trial, as 
the Mr. Hinriksson died during the investigation.

42 International Criminal Tribunal for Rwanda, The Appeal Chamber, The Prosecutor 
v.  Michel Bagaragaza, Case No. ictr-2005-86-PT, Decision on Rule 11bis Appeal of 30  August 
2006. The ictr assessment was made against rule 11bis of the Court´s Rules of Procedure 
and Evidence, which regarded transfer of proceedings from the Court to national crimi-
nal jurisdiction.

43 See e.g., Justis- og Politidepartementet, Høringsnotat – strafffebestemmelser om folke-
mord, forbrytelser mot menneskeheten og krigforbrytelser, Lovafdelingen April 2007, su-

pra note 30, pp. 7–8.
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The defĳinition of the crime of genocide in Article 6 of the Rome Statute is 
materially identical to that in Article ii of the Genocide Convention of 1948. It 
was considered that the defĳinition reflected customary international law and 
there was reluctance among states to tamper with the defĳinition.44 However, 
the list of groups protected by the defĳinition of genocide has been debated 
and criticized by some as being too rigid.45 Both during the drafting of Geno-
cide Convention and the Rome Statute, unsuccessful attempts were made to 
enlarge the list of protected groups.46 It is also questionable whether other 
groups now fall within the scope of genocide by virtue of customary interna-
tional law, or by interpretation.47

Denmark’s legislation on genocide incorporates the defĳinition as set out in 
Article ii of the Genocide Convention. Sweden adopted the same defĳinition in 
its legislation of 1964 and adheres to the same in its new legislation. The Nor-
wegian legislation now criminalizes the genocide and defĳines it in the same 
way as the Genocide Convention and the Rome Statute. So does the Icelan-
dic draft bill. In its older legislation on genocide, Finland adopted a broader 
defĳinition of genocide than was stipulated in the Genocide Convention. The 
groups protected by the Genocide Convention are listed in a closed manner 
as “national, ethnical, racial and religious” groups. Finland enlarged this list by 
adding the term “or another comparable group”. In its new bill of 2008, Finland 
still adheres to this broader defĳinition.

Following the new legislative amendments, all the Nordic countries have 
now criminalized genocide. Finland is the only one that has adopted a broader 
defĳinition than that stipulated in the Rome Statute, hence enlarging the list of 
groups protected by the defĳinition.48 In general, therefore Nordic  implementing 

44 H. von Hebel and D. Robinsson, ʻCrimes within the Jurisdiction of the Courtʼ, in Lee (ed.), 
supra note 1, p. 89.

45 See A. Cassese, ʻGenocideʼ, in A. Cassese, P. Gaeta, and J.R.W.D. Jones (eds.), The Rome 

Statute of the International Criminal Court: A Commentary (oup, Oxford, 2002), p. 336.
46 R. Cryer, H. Friman, D. Robinson, E. Wilmshurst, An Introduction to International Crimi-

nal Law and Procedure (Cambridge University Press, Cambridge, 3rd ed. 2014), p. 210; 
W.A. Schabas, Genocide in International Law, The Crime of Crimes (Cambridge University 
Press, Cambridge, 2nd ed., 2009) p. 109. Debated missing groups have included social and 
political groups, and cultural genocide. Recently, some other groups have surfaced in the 
debate on who are or should be included in the protected groups, such as individuals with 
Down-Syndrome.

47 This was the view of the judgment in Akayesu, see ictr T. Ch. i 2.9.1998, para. 516. See 
discussion in Cryer et al., ibid., p. 210.

48 A few states, such as Spain, have followed the same path as Finland and have adopted a 
wider defĳinition than is stipulated in the Rome Statute.

204



129The Implementation of the Rome Statute

legislation is not progressive in its defĳinition of genocide.49 However, all the 
Nordic countries have adopted a provision on universal  jurisdiction over 
crimes of genocide; in doing so, they have opted for a broader jurisdiction than 
the Genocide Convention requires.

6 Crimes against Humanity

The implementation of provisions on crimes against humanity into the leg-
islation in the Nordic countries raised issues diffferent from those raised by 
genocide and war crimes. The two latter categories are the subject of interna-
tional treaties that require states to prevent and punish these crimes. Although 
crimes against humanity were criminalized in the Nuremberg Charter, and lat-
er in the statutes of the international criminal tribunals for the former Yugosla-
via and Rwanda, there still exists no international treaty defĳining these crimes 
and requiring states to prevent and punish them. At the same time, they are 
considered as international crimes under customary international law.50 Still, 
prior to the implementation of the Rome Statute, none of the Nordic countries 
had defĳinitions of crimes against humanity, or provisions to punish them, in 
their legislation.

The Rome Statute’s defĳinition of crimes against humanity builds largely on 
the defĳinitions in the statutes of the international criminal tribunals for the 
former Yugoslavia and Rwanda, and their case law. Many of the crimes are also 
listed in the Nuremberg Charter.51 Nevertheless, negotiation of the defĳinition 
of the crimes proved difffĳicult. This was the fĳirst time that these crimes were de-
fĳined in a multilateral treaty. Many countries were also concerned that  internal 
violence committed by their offfĳicials might fall within the jurisdiction of the 
court, as crimes against humanity are not required to have a nexus with armed 
conflict.52

49 The preparatory documents of the bills are meager on this point. The Swedish bill had 
some reservations of using the term ‘racial’, as it considered it associated with discrimi-
nation and racism. It was decided to use the term, given that it would be understood as 
in the relevant international treaties using it, Regeringens proposition 2013/14:146, supra 
note 33, pp. 79–80.

50 Bassiouni, supra note 16. The European Court of Human Rights has also adjudicated on 
the defĳinition of the crimes against humanity, Korbely v. Hungary (App. No. 9174/02), 
19 September 2008.

51 icty Statute, Article 5, ictr Statute, Article 3.
52 Crimes against humanity have progressed from a crime associated with armed conflict 

to a crime that can occur whenever there is a widespread and systematic attack directed 

205



Ingadóttir130

Crimes against humanity are defĳined as serious crimes which are commit-
ted as part of a widespread or systematic attack directed against any civilian pop-

ulation. They may be committed in a context of conflict or outside it. The bar in 
the Rome Statute for crimes against humanity is set high. They must not only 
be committed as part of a widespread or systematic attack against any civilian 
population, but also with knowledge of the attack.53 This last  requirement has 
been implemented in various ways by state parties to the Rome  Statute. None 
of the Nordic countries has implemented this additional element in the legal 
text.54 It is signifĳicant that the Nordic countries did not incorporate the defĳini-
tion of “attack”, stipulated in Article 7, paragraph 2 (item a), of the Rome  Statute, 
requiring connection with a state or organizational policy. That requirement is 
considered to lack support in customary law and has for instance been rejected 
by the International Criminal Tribunal for the former Yugoslavia.55

Article 7, paragraph 1, of the Rome Statute stipulates ten crimes which can 
qualify as crimes against humanity, including murder, torture, sexual violence 
and persecution. In addition, the article provides for an “open-ended” provi-
sion: “Other inhuman acts of similar character intentionally causing great 
 sufffering, or serious injury to body or to mental or physical health” (item k). 
A similar catchall provision was also included in the statutes of the un ad hoc 
criminal tribunals.56 Paragraphs 2 and 3 of Article 7 defĳine further the elements 
of the crimes enumerated in paragraph 1. These detailed provisions reveal the 
intensive negotiations that took place on the drafting of the text and the effforts 
made to limit an overly broad interpretation of the provision.

Iceland and Norway implement Article 7, paragraph 1, more or less “as it 
is”, and with the catchall provision.57 Finland incorporates two provisions on 
crimes against humanity in its penal code, one on crimes against humanity and 

against civilian population by means of certain heinous acts. For a detailed account on 
crimes against humanity, see First report on crimes against humanity, by Sean D. Murphy, 
Special Rapporteur, un Doc A/cn.4/680, 17 February 2015.

53 According to Article 30, para 3, of the Rome Statute, “knowledge” means awareness that a 
circumstance exists or a consequence will occur in the ordinary course of events. “Know” 
and “knowingly” shall be construed accordingly.

54 To large extent, it is implemented through the applicable men rea requirements.
55 Prosecutor v. Kunarac et al., Case No. IT-96-23-A, Judgement, Appeals Chamber, 12 June 

2002, para 98.
56 icty Statute, Artice 5(i), ictr statute, Artice 3(i). See also M. Boot, revised by C.K. Hall, 

ʻArticle 7 Crimes against Humanity (k) “Other inhuman acts”ʼ, in O. Trifffterer (ed.), Com-

mentary on the Rome Statute of the Internatinal Criminal Court – Oberservers´ Notes, Article 

by Articles (2nd ed., C.H. Beck, Munich 2008), p. 230.
57 Norway, see Article 102, para. k.
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other on grave crimes against humanity.58 While diffferently organized, the for-
mer provisions on substance incorporates Article 7, paragraph 1, of the Rome 
Statute, with some changes. For instance, it does not include the open-ended 
provision provided. Sweden incorporates Article 7, paragraph 1, though with-
out the open-ended provision. Also, it did not consider it necessary to have a 
separate provision on apartheid, as it considered it sufffĳiciently covered by the 
persecution provision.59 Denmark has not incorporated a provision on crimes 
against humanity. In its commentary on the Rome Statute, it maintained that 
the crimes, when committed by military personnel, could be punished under 
the Military Penal Code. And failing that, then under the provisions of the 
 ordinary penal code on murder, rape, etc.60 This statement has been harshly 
criticized by some, and it has been argued that crimes against humanity could 
not fall within these provisions.61

All the Nordic countries only incorporated paragraph 1 of Article 7 of the 
Rome Statute, leaving out paragraphs 2 and 3. Norway considered that such a 
detailed description in the law itself would go against traditional law-making 
practice at its national level.62 Some of the defĳinitions in paragraph 2 were 
taken into account by the countries when formulating the provisions, such as 
torture. With respect to certain crimes, some countries considered it neces-
sary to broaden the defĳinitions, like Norway with respect to persecution and 
apartheid.63 In incorporating crimes against humanity Sweden considered 
that criminalization should not go further than what customary law provides, 
due to the country´s universal jurisdiction.64

A new treaty on crimes against humanity is on the horizon. It has been in 
the making for years, but in 2013 considerable progress was made when the 
International Law Commission of the United Nations adopted the topic in its 
program.65 The Nordic countries supported this work and in their statement 
to Sixth Committee of the General Assembly they called for robust inter-state 
cooperation for the purposes of investigation, prosecution and punishment 

58 See Straffflag 19.12.1889/39, Chapter 11, Article 3 and 4.
59 Regeringens proposition 2013/14:146, supra note 33, p. 117.
60 Folketingstidende (The Folketing Hansard), 2000–2001, Appendix A, p. 499, cited by 

Laursen, ‘A Danish Paradox?’, supra note 7, p. 1001.
61 See Laursen, ibid., 7, pp. 1003, 1007.
62 Höringsnotat, supra note 30, p. 32.
63 Höringsnotat, ibid., pp. 33–36.
64 Regeringens proposition 2013/14:146, supra note 33, p. 78.
65 See Report of the International Law Commission on the Work of its Sixty-Fifth Session, 

u.n. gaor, 68th Sess., Supp. No. 10, u.n. Doc. A/68/10, at 116, para. 170 and Annex B (2013).
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of these crimes.66 The International Law Commission has now prepared the 
fĳirst draft articles of the new treaty.67 The proposed draft articles adopt the 
same defĳinition of crimes against humanity as the Rome Statute. The draft 
 articles also require states to prevent these crimes and to prosecute the alleged 
offfenders.

7 War Crimes

7.1 Legislation Adopted Prior to the Rome Statute

All the Nordic countries have ratifĳied all major treaties on war crimes. They are 
bound by the Hague Conventions on the laws and customs of wars and prohib-
ited weapons of 1899 and 1907, either by ratifĳication or customary  international 
law.68 They are all parties to the four Geneva Conventions of 1949, and their two 
Additional Protocols of 1977. Furthermore, they are also parties to Additional 
Protocol iii of 2005. The Nordic countries are all parties to other major con-
ventions on methods and means of warfare, including the Convention on the 
Prohibition of Biological Weapons of 1972, Convention prohibiting  Chemical 
Weapons of 1993, and the Anti-Personnel Mine Ban Convention of 1997. They 
are parties to the Optional Protocol to the Convention on the Rights of the 
Child on the involvement of children in armed conflict.

As described earlier, already with the ratifĳication of the Geneva Conven-
tions of 1949, the Nordic countries undertook a sweeping obligation to 
 investigate and prosecute war crimes at the national level. According to the 
Geneva Conventions, state parties were to enact any legislation necessary to 
provide efffective penal sanctions for persons committing grave breaches of the 
 conventions, to search for such persons, and bring such persons, irrespective of 
their  nationality, before their own courts. The conventions also incorporated 
the principle of aut dedere aut judicare, i.e., states could, if they preferred, hand 
such persons over for trial to another party concerned, provided that such 
 party had made out a prima facie case.69

66 Statement to the Sixth Committee by Norway on behalf of the Nordic Countries, at 5 
(28  October 2013), available at https://papersmart.unmeetings.org/media2/703463/nor 
way-part-1.pdf.

67 United Nations, un Doc A/CN.4/680, 17 February 2015.
68 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Ad-

visory Opinion, i.c.j. Reports 2004, p. 136, para. 89.
69 Geneva Convention i, Article 49, Geneva Convention ii, Article 50, Geneva Convention 

iii, Article 129, and Geneva Convention iv, Article 146.
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Furthermore, prior to the ratifĳication of the Rome Statute all the Nordic 
countries except Iceland had domestic legislation on war crimes. Interesting-
ly, in all of these instances the relevant provisions criminalizing war crimes 
were very broadly defĳined and far reaching. The Danish Military Penal Code 
described the possibility for military personnel to be punished if, during an 
armed conflict, they acted in defĳiance of international conventions ratifĳied 
by Denmark or in defĳiance of international customary law.70 The Norwegian 
Military Penal Code criminalized violations of the Geneva Conventions of 1949 
and its two protocols.71 In an addition to a military penal code, Sweden had a 
very broad defĳinition and reference to war crimes. Under the Swedish penal 
code, Article 22, para 6, a violation of international humanitarian law, whether 
according to a treaty or customary law, was a crime.72 The provision was adopt-
ed in order to implement Sweden´s obligations under the Hague Convention 
of 1904, the Geneva Conventions of 1949 and their Protocols of 1977.73 Under 
the Finnish penal code, anyone who violated treaties on the law on war that 
Finland had ratifĳied, or customary law relating to war, was to be sentenced.74 
Iceland had no provisions at all on war crimes in its legislation on war crimes, 
and it was maintained by the government that the general provisions of the 
penal code could be used to prosecute war crimes.75

With the ratifĳication of the Rome Statute, some of the Nordic countries 
 undertook studies of the need to implement legislation with respect to the 

70 Article 25, Lov om strafff for krigsforbrytelser, 12 July 1946. See also Status of the Protocols 
Additional to the Geneva Conventions of 1949 and relating to the protection of victims of 
armed conflicts, supra note 26, p. 9.

71 Article 108, Militær Strafffelov, LOV-1902-05-22-13. Norway had also a penal code on foreign 
war criminals, Lov om strafff for utlendske krigsbrotsmenn 13 December 1946 nr. 14. Then 
some general provisions of its penal code were to apply to some of the crimes. See Høring-
snotat, supra note 30, p. 38.

72 Brottsbalken, sfs 1962:700.
73 See Friman, supra note 7, p. 141.
74 Straffflagen, Chapter 11, Section 1, paragraph 3.
75 It was the view of the Ministry of Foreign Afffairs in 2001, that there was no need to imple-

ment the Geneva Conventions with respect to protection of citizens, as general provi-
sions of the penal code could be used, see Utanríkisráðuneytið, Umsögn um tillögu til 
þingsályktunar um lagabreytingar til að fullnægja ákvæðum Genfarsáttmálans um vernd 
óbreyttra borgara á stríðstímum, 7 May 2001. See also this view, to some extent, in Status of 
the Protocols Additional to the Geneva Conventions of 1949 and relating to the protection 
of victims of armed conflicts, supra note 26, p. 10. There is an ambiguous provision in Law 
73/2007 on the Icelandic Peacekeeping, according to Icelandic Peace-keepers shall “hon-
our” international law that Iceland is bound of and have legal efffects towards individuals, 
see Law 73/2007, Article 6.
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criminalization of war crimes. Denmark and Norway considered that no fur-
ther legislation was needed.76 Like the older code, a recent Danish military 
penal code has a very broad reference to violations of international law.77 
On the contrary, Sweden and Finland concluded that changes were indeed 
needed in order to bring their domestic legislation into line with the Rome 
Statute. In its later review of legislative amendments, Norway proposed major 
changes to criminalization of war crimes. With the ratifĳication of the Rome 
 Statute, Iceland did not undertake a review of its legislation with respect to the 
crimes within the jurisdiction of the International Criminal Court. According 
to  information submitted to the Secretary-General of the United Nations in 
2006, Iceland considered some war crimes to fulfĳil the elements of the relevant 
provisions of its penal code, e.g., those on homicide, bodily injury and sexual 
offfences.78 In a study done some years later, commissioned by the Ministry of 
Justice in Iceland, it was concluded that changes were needed to the national 
legislation in order to comply with the Geneva Conventions and to be able to 
benefĳit from the complementary jurisdiction of the Court.

7.2 The Content of Article 8 of the Rome Statute

In general, Article 8 of the Rome Statute on war crimes was to reflect custom-
ary international law.79 It defĳines 50 types of conduct as war crimes, classifying 
them according to whether they are committed in international armed con-
flict (Article 8, paragraphs 2, a and b) or armed conflict not of international 
character (Article 8, paragraphs 2, c and e). This is in harmony with major 
treaties on international humanitarian law. It fully incorporated the Hague 
 Conventions and Regulations of 1899 and 1907, and the provisions of the 

76 However, in the Norwegian proposition for ratifĳication, it was proposed to that further 
legislation should be considered at a later stage and in the context of a major revision 
of the criminal code, see Det Kongelige Utenriksdepartement, St.prp. nr. 24 (1999–2000), 
supra note 30.

77 For instance, according to Article 36 of Act 530 of 24/06/2005, anybody who during armed 
conflict deliberately abuses or does not respect characteristics or designations reserved 
for people, equipment and materials designated to provide help to people who are 
wounded or ill shall be punished with imprisonment for life, and anybody who deliber-
ately uses war methods or procedures contrary to an international agreement signed by 
Denmark or international customary law shall be punished similarly. The Danish mili-
tary penal code applies to Danish military personnel, international military personnel 
interned in Denmark, and other people who are, according to international agreements 
accepted by Denmark, entitled to treatment as military personnel, see Article 1.

78 Status of the Protocols Additional to the Geneva Conventions of 1949 and relating to the 
protection of victims of armed conflicts, supra note 26, p. 10.

79 On the drafting of Article 8, see von Hebel and Robinsson, supra note 44, pp. 103–122.
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 Geneva  Conventions of 1949 on grave breaches, all of which are considered to 
reflect international customary law. The customary law status of some norms 
was debated, in particular in relation to war crimes in non-international con-
flict, e.g. some provisions of Additional Protocol ii to the Geneva Conventions. 
In the end, that protocol did not fully make it into the Rome Statute. However, 
in some aspects, Article 8 was progressive, i.e., in relation to sexual violence.80 
The horrifĳic experience of victims in the former Yugoslavia and Rwanda, and 
the case-law of the criminal tribunals of the United Nations, were the driving 
force behind that development.

One of the highly contentious issue in Rome relating to war crimes was meth-
ods of warfare. Particularly controversial was the inclusion or non- inclusion of 
nuclear weapons on the list of prohibited weapons.81 In the end, weapons of 
mass destruction did not make it into the Rome Statute as prohibited weap-
ons. In connection with ratifĳication of the Rome Statute, Sweden included a 
statement recalling the Advisory Opinion given by the International Court of 
Justice on the Legality of the Threat or Use of Nuclear Weapons,82 recalling that 
according to the decision that there can be no doubt as to the applicability of 
humanitarian law to nuclear weapons.83 No consensus was reached on the is-
sue at the Review Conference of the Rome Statute in Kampala in 2010. Some 
other criticism on the convention with respect to war crimes was, however, 
met in Kampala. There, the state parties adopted amendments to Article 8, 
with respect to crimes committed in non-international conflict. The weapons 
which had made it to the list in Rome with respect to international conflict, 
were included also with respect to prohibited weapons in non-international 
conflict. Only Finland and Norway have ratifĳied the amendment to Article 8 
on war crimes, but ratifĳications by the other Nordic countries are expected.84

7.3 Legislation Adopted by the Nordic Countries to Implement  

Article 8 of the Rome Statute

Today, all the Nordic countries except Denmark have prepared or adopted 
comprehensive legislation in order to implement Article 8 of the Rome  Statute 
in domestic law. In all instances, the legislation was enacted to implement 

80 C. Steains, ʻGender Issuesʼ, in Lee (ed.), supra note 1, pp. 103–122. See also D.M. Koening 
and K.D. Askin, ̒ International Criminal Law and the International Criminal Court Statute: 
Crimes agains Womenʼ, in K.D. Askin and D.M. Koening (eds.), Women and International 

Human Rights Law, Volume ii (Transnational Publishers, Inc. New York, 2000) p. 3.
81 See von Hebel and Robinsson, supra note 44, pp. 113–116.
82 Legality of the Threat or Use of Nuclear Weapons, 8 July 1996, icj, Advisory Opinion.
83 untc, Chapter xviii, 10, Rome Statute of the International Criminal Court, Declarations 

and Reservations, Sweden.
84 Norway as of 16 June 2013 and Finland as of 30 December 2015.
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the substantive part of Article 8, primarily in order to ensure full compliance 
with the complementary jurisdiction of the icc. In some instances, all these 
countries adopted wider defĳinitions of war crimes than stipulated in Article 8, 
 primarily in three aspects. First, all the countries declined to include the 
phrase in paragraph 1 of Article 8, limiting war crimes to “when committed as 
part of a plan or policy or as a part of a large-scale commission of such crimes”. 
All the commentaries to the bills noted that this restriction applying to war 
crimes did not reflect international humanitarian law and was only meant to 
restrict the jurisdiction of the icc. Secondly, citing ratifĳication of the Optional 
Protocol to the Convention on the Rights of the Child on the involvement of 
children in armed conflict, all the countries raised the age of children covered 
in the provision on the war crimes of conscripting or enlisting children into 
armed forces or using them to participate actively in hostilities (Article 8, 
paragraph 2, (b) (xxvi), and Article 8, paragraph 2, (e) (vii)). The Rome Statute 
 limits this to children under the age of 15, but the Nordic countries raised this 
age limit to 18. Thirdly, all the countries broadened the defĳinition of prohibited 
weapons, substantially largely reflecting controversial Article 8, paragraph 2, 
(b) (xx), which was awaiting determination in Kampala. The countries also 
considered criminalization of prohibited weapons applicable in a conflict of 
non-international character. The countries considered this necessary so as to 
implement their obligations under other international treaties. Furthermore, 
they considered that the Rome Statute did not reflect customary international 
law in this matter.85

While the provisions on genocide and crimes against humanity in the 
new legislations are very much alike, the new provisions on war crimes  difffer 
 immensely. Iceland is the country that follows the Rome Statute to the full-
est extent. Its provision on war crimes more or less follows the structure and 
defĳinition of Article 8 of the Rome Statute, with the substantive changes  listed 
above. According to the commentary to the bill this was done in order to 
 ensure full compliance with the Geneva Conventions, and to give full efffect to 
the principle of complementarity contained in the Rome Statute. This method 
was also considered to facilitate legal harmony with international practice.

The new Article 5 of Chapter 11 of the Finnish penal code defĳines and crimi-
nalizes war crimes. It is much more itemized than the earlier text. The article 

85 The concern of the Nordic countries to address war crimes in non-international conflict 
and sexual violence is reflected in a number of statements during the negotiations, see 
e,g,, Summary records of the meetings of the Committee of the Whole, 6th Plenary meet-
ing, para. 33 (Finland), u.n. Doc. A/CONF.183/SR.6, and 4th meeting, para. 72 (Denmark) 
and para. 74 (Sweden), u.n. Doc. A/CONF.183/C.1/SR.4.
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is a combination of a defĳinition of war crimes and general open references to 
violations of treaties and customary international law. Under the article, indi-
viduals are to be punished for war crimes for acts in violations of the Geneva 
Conventions and its Protocols or other international law and customs relat-
ing to war, armed conflicts and occupations; these acts are then listed in 14 
items. In addition, punishment for war crimes for other acts will be imposed 
if they are in violation of Article 8 of the Rome Stature on war crimes, or of 
 Finland’s international obligations relating to war, armed conflict or occupa-
tion, or other recognized international law or customary law of war. As with 
crimes against humanity, the Finnish penal code has a separate provision on 
serious war crimes (if the crime is directed against a large group of people, the 
resulting harm is great, etc.), leading to a more severe minimum sentence.

The provisions in Norway and Sweden are similar. They defĳine and list 
war crimes, but in a very concise manner. At the same time it is noted in the 
commentaries to the bills that notwithstanding this concise manner, the new 
 provisions are considered to incorporate fully all the war crimes listed in Arti-
cle 8 of the Rome Statute.86 The crimes are categorized according to the nature 
of the crime; whether it is directed against a person or property. The provisions 
on war crimes do not have any general references to international law. In this 
way, Sweden has made a substantial departure from its earlier approach, with 
earlier provisions including broad references to international law. Norway still 
has a reference to violations of the Geneva Conventions and their Protocols in 
its military code.87

What is truly striking about the new provisions on war crimes in Finland, 
Norway, and Sweden is that they depart from the traditional distinction 
 between law applicable in international armed conflict and armed conflict 
that is not of an international character. This distinction is fĳirmly rooted in 
international humanitarian law, as is illustrated by Article 3 common to the 
four Geneva Conventions, Protocol ii to the Geneva Conventions and Article 
8 of the Rome Statute, which closely follow this distinction. However, as can 
be seen in the Finnish legislation on war crimes, this distinction is blurred. 
 Article 5 of Chapter 11 of the Finnish Penal Code, refers to the Geneva Con-
ventions and their Protocols in general and defĳines war crimes irrespective of 
whether they are committed in international armed conflict or armed con-
flict not of international character. Norway and Sweden erase the distinction 

86 Höringsnotat, supra note 30, pp. 10–11; Regeringens proposition 2013/14:146, supra note 
33, p. 77. Sweden notes also that the yardstick for the Swedish legislation is international 
customary law, rather than the defĳinitions of the Rome Statute.

87 Article 108, Militær Strafffelov, LOV-1902-05-22-13.

213



Ingadóttir138

fully and  defĳine war crimes as acts in armed conflicts, and do not make any 
references to whether they are committed in an international armed conflict 
or a domestic one.88 Certainly, the normative gap between the two types of 
armed conflict has decreased in the last decades, as is illustrated by Article 8 
of the Rome Statute. However, full abandonment of the distinction has not yet 
 happened at the international level, and these three Nordic countries are tak-
ing a very progressive step at the national level in this respect.89

8 Aggression

The crime of aggression comes under the jurisdiction of the icc, cf. Article 
5, paragraph 1(d), of the Rome Statute. The inclusion of the crime was highly 
debated, both among governments, un offfĳicials, and non-governmental orga-
nizations.90 In the fĳinal days of the negotiations in Rome it was agreed that 

88 Sweden notes, while there is no distinction in the law, a distinction shall be made only 
if international customary law does not allow application to a non-international armed 
conflict or the crime is such that it can be committed only in an international armed con-
flict or during occupation; Regeringens proposition 2013/14:146, supra note 33, pp. 125–128.

89 One of the arguments made by Norway for this approach is the decision of the Interna-
tional Criminal Tribunal of the former Yugoslavia in the Tadić case. The government bill 
included the often cited quote in the case: “What is inhumane and consequently pro-
scribed, in international wars, cannot but be inhumane and inadmissible in civil strife”, 
see O.t.prp.nr.8 (2007–2008), p. 88, and Höringsnotat, supra note 30, p. 42. The Swedish 
government bill also cited the case as illustrating the development of the law, see Regerin-
gens proposition 2013/14:146, supra note 33, p. 127. See icty, The Prosecutor v. Duško Tadić 

aka “Dule”, Decision on the Defence Motion for Interlocutory Appeal on Jurisdiction, Ap-
peals Chamber, 2 October 1995, Case No. it-94-1-AR72, para. 119. For criticism of the ap-
proach of suppressing the dichotomy between norms of international armed conflict and 
non-international armed conflict, see C. Hellestveit, ʻThe Geneva Conventions and the 
dichotomy between international and non-international armed conflict: curse or bless-
ing for the ʻGeneva Co of humanityʼ?ʼ, in K.M. Larsen, C.G. Cooper, and G. Nystuen (eds.), 
Searching for a ʻPrinciple of Humanityʼ in International Humanitarian Law (Cambridge 
University Press, Cambridge, 2012) p. 86.

90 Some states supportive of the establishment of the icc, and even some major ngos, 
thought that the crime should not be included at all in the statute as it risked the cred-
ibility and operation of Court. Their concern was that the defĳinition of the crime was too 
contentious, too political and would involve delicate questions of national security and 
defense, which should be left outside of the Court. The Court should rather focus on the 
other remaining crimes of genocide, war crimes and crimes against humanity, see C. Kress 
and L. Holtzendorfff, ʻThe Kampala Compromise on the Crime of Aggressionʼ, 8 Journal of 

International Criminal Justice (2010) p. 1179.
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 aggression should be covered by the statute, but delegates were not able to 
agree on the defĳinition of the crime or the relationship between the jurisdic-
tion of the Court and the authority and mandate of the Security Council with 
respect to determining threats to peace and security under Chapter vii of the 
Charter of the United Nations. That task was deferred to the Review Confer-
ence in Kampala, where it was successfully brought to a conclusion with the 
adoption of amendments on aggression.91

The defĳinition adopted reflects the international condemnation of the 
crime and the prohibition of the use of force as one of the key principle rules 
of international law, enshrined in Article 2, para 4, of the Charter of the United 
Nations. The state act of aggression is defĳined using the core element of the 
1974 General Assembly defĳinition of aggression (Article 8 bis). A threshold 
clause was added; the act of aggression must constitute “by its character, grav-
ity and scale” a “manifest violation of the Charter of the United Nations”.92 The 
defĳinition sets forth the criminal act of the individual and limits the crimi-
nal responsibility to leaders. The mechanism adopted for the exercise of the 
 jurisdiction of the Court illustrates well the compromises that had to be made. 
Unlike the situation with the other crimes within the jurisdiction of the Court, 
jurisdiction here is narrowly limited to states parties and the act must both 
take place on state territory and be committed by a national of the state party. 
Furthermore, states parties can even opt out of the jurisdiction. Regarding the 
relationship to the Security Council, the Court is not dependent on a deter-
mination by the Security Council of an act of aggression committed by the 
state concerned, but a notifĳication period is added. As was already provided 
in Article 16 of the Rome Statute, the Security Council can defer an investiga-
tion or prosecution for a period of 12 months. Thirty states need to ratify the 
amendments on the crime of aggression in order for it to take efffect. However, 
exercise of jurisdiction is still subject to a decision to be taken after 1 January 
2017 by the same majority of states parties as is required for adoption of an 
amendment to the Rome Statute.

91 Rome Statute of the International Criminal Court, Rome 17 July 1998, Amendments to 
the Rome Statute of the International Criminal Court, Kampala, 11 June 2010, Adoption 
of amendments on the crime of aggression, Reference: C.N.651.2010.TREATIES-8. On the 
 history of the negotiations, see P. Wrange, Aggressionsbrottet och Internationella brott-

målsdomstolen (Totalförsvarets folkrättsråd, Försvarsdepartementet, 2011).
92 Handbook, Ratifĳication and Implementation of the Kampala Amendments to the Rome 

 Statute of the icc: Crime of Aggression, War Crimes (Liechtenstein Institute on Self- 
Determination, Woodrow Wilson School of Public and International Afffairs, Princeton, 
2012).
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The divergence among states on crime of aggression is illustrated by the fact 
that the Nordic countries do not yet see eye to eye on the issue. Finland was 
keen from the outset to include the crime of aggression in the Rome Statute. 
During the negotiations in Rome, Denmark, Norway and Sweden all supported 
its inclusion, although their enthusiasm varied.93 The subtle  approach taken 
by Norway is well reflected in the personal view of Ambassador Rolf Fife of 
Norway, commenting that jus ad bellum should not be developed through the 
back door of international criminal law.94 During the negotiations in  Kampala 
the states seem to have had diffferent view on some key issues.95 The difffer-
ent path taken is also reflected in the ratifĳication of the amendment and so 
far only Finland and Iceland of the Nordic countries are on board. On 30 
 December 2015, Finland ratifĳied the amendments on the crime of aggression 
and at the same time implemented it in its domestic legislation. Iceland rati-
fĳied the amendments on the crime of aggression on 17 June 2016.96 Norway 
only  ratifĳied the Kampala amendment with respect to war crimes and not the 

93 Norway favoured limited list of crimes, see Summary records of the plenary meetings, 
2nd plenary meeting, u.n. Doc. A/conf.183/SR.2, para. 20. Norway appreciated the effforts 
made by Germany to include the crime, but had doubts if agreement could be reached 
on the defĳinition of the crime and jurisdiction with respect to relation with the Security 
Council of the United Nations, see Summary records of the meetings of the Committee 
of the Whole, 6th meeting, u.n. Doc. A/CONF.183/C.1/SR.6, para. 33. Sweden favored the 
inclusion of the crime of aggression, provided that it was properly defĳined and treated in 
a way that it respected the role of the Security Council, Summary records of the plenary 
meetings, 2nd plenary meeting, u.n. Doc. A/CONF.183/SR.2, para. 60. Denmark was very 
supportive of the inclusion, stating that “it would be a most unfortunate signal to the 
world public if the primary crime of aggression could not be included in the Statute. The 
Charter of the United Nations was based on the need to save succeeding generations from 
the scourge of war. To claim that aggression could not be included in the Statute because 
it had not been defĳined was unacceptable”, see Summary records of the meetings of the 
Committee of the Whole, 27th meeting, A/CONF.183/C.1/SR.27, para. 47.

94 R. Fife, ʻCriminalizing Individuals for Acts of Aggression committed by Statesʼ, in 
M.   Bergsmo (ed), Human Rights and Criminal Justice for the Downtrodden (Martinus 
 Nijholl Publishing, Leiden, 2003) pp. 53, 70–73; see also this concern he raised in Chatham 
House, Meeting Summary, The International Criminal Court and its Review Conference, 
29 April 2010.

95 The permanent members of the Security Council insisted that the Court could not exer-
cise its jurisdiction of the crime unless the Security Council had declared an aggression, 
cf. Article 39 of the Charter of the United Nations. Few states backed this position, but 
notable both Denmark and Norway, see Wrange, supra note 89, p. 28.

96 For the proposition for ratifĳication, see Tillaga til þingsályktunar um fullgildingu breytin-
ga á Rómarsamþykktinni um Alþjóðlega sakamáladómstólinn viðvíkjandi glæpum gegn 
friði, Þingskjal 1115–687. mál, Alþingi 145 löggjafarþing 2015–2016.

216



141The Implementation of the Rome Statute

one on aggression. Its royal resolution on ratifĳication notes that ratifĳication of 
the later amendment will be considered when the jurisdiction of the Court has 
fĳinally been decided in 2017.97 Sweden does not foresee ratifĳication in the near 
future. The 600-page Swedish bill from 2014 simply states that the ratifĳication 
of the amendment with respect to aggression is under review by the ministry.98 
Similarly, Denmark has not begun on the process of ratifĳication. At the time 
of writing, 30 states have ratifĳied the amendment on the crime of aggression, 
including several European states such as Austria, Belgium, Croatia,  Cyprus, 
Czech Republic, Estonia, Germany, Latvia, Liechtenstein, Luxembourg, Malta, 
Poland, Slovakia, Spain and Switzerland.99

In its implementation of provisions covering the crime of aggression, Fin-
land followed the approach taken in Kampala. Its penal code now defĳines and 
criminalizes aggression (cf. Article 4a, Chapter 11, of the Finnish Penal Code). 
The defĳinition of the crime is the same as in Article 8 bis of the Rome Statute. 
It defĳines the criminal act of the individual and limits criminal responsibility 
to leaders. The state act of aggression is defĳined using the core element of the 
1974 General Assembly defĳinition of aggression. A threshold clause is added, 
under which the act of aggression must constitute “by its character, gravity and 
scale” a “manifest violation of the Charter of the United Nations”.100 Iceland is 
following the same approach as Finland with respect to the implementation 
of provisions on the crime of aggression. As in Finland, the crime is defĳined 
exactly the same way as in the Rome Statute.

9 Entry into Force and the Question of Retroactive Applicability

One of the key questions that had to be decided in the new implementing 
 legislations was the commencement of the application of the new  provisions. 

97 Kongelig resolusjon, Ratifĳikasjon af endring af 10. Juni 2010 i Artikkel 8 nr. 2 bokstav e) i 
Roma-vedtektene om den Internasjonale strafffedomstol av 17. July 1998, 7 May, para. 3.

98 Regeringens proposition 2013/14:146, supra note 33, p. 54.
99 Numerous other states are in active process of ratifĳication, see R.S. Clark, ʻThe Crime of 

Aggressionʼ, in C. Stahn (ed.), The Law and Practice of the International Criminal Court 
(oup, Oxford, 2015). The European Parliament has adopted a resolution on the crime of 
aggression in which they reiterate its full support for the International Criminal Court 
and call on member states to ratify the Kampala amendment with respect to the crime 
of aggression, and to swiftly align national legislation with the Kampala amendments 
defĳinitions, European Parliament resolution of 17 July 2014 on the crime of aggression 
(2014/2724(rsp)), P8 TA(2014)0013.

100 Handbook, Ratifĳication and Implementation of the Kampala Amendments, supra note 91.
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For the two countries that did not have any prior legislation on the interna-
tional crimes, Norway and Iceland, this was a particularly tricky question. 
Would crimes such as genocide and war crimes, committed prior to the 
 commencement of the legislation, be prosecuted under the new legislation? 
Both states are parties to the Geneva Conventions and are accordingly obli-
gated to investigate and prosecute the grave breaches of the conventions. Of 
course, as originally intended by the states, they could prosecute some crimes 
under the general provisions of their criminal codes, and Norway had also a 
provision in its Military Code covering some war crimes. However, both states 
became parties to the Rome Statute of the International Criminal Court prior 
to enactment of the new legislation and therefore the jurisdiction of the icc 
was active prior to that date. Also, it was perhaps a matter of more practical 
concern for the states, that they could prosecute individuals who were already 
in their own countries, escaping justice elsewhere, and even the risk of becom-
ing safe havens for such individuals, due to weak legislation.

The legislations in Sweden and Finland took efffect from the day they were 
adopted. Crimes committed prior to the commencement of the new provi-
sions are to be prosecuted under the older provisions on international crimes. 
In both countries, a new provision on a statute of limitation should apply ret-
roactively, although it should not apply to actions which were already covered 
by the statute of limitation according to the older law.

The Norwegian implementing legislation of 2008 contained a provision 
on retroactive applicability, cf. Article 3, paragraph 2, provided that the act 
 committed was criminal according to the criminal code at the time of com-
mission and constituted genocide, crime against humanity or war crimes 
 according to international law. However, the penalty applied could not exceed 
that provided for in the general penal code at the time of commission.101 In-
terestingly, this retroactive application was not considered or proposed in the 
fĳirst draft bill. During the legislative process, however, several actors proposed 
such a  retroactive application, including non-governmental organizations 
such as the Norwegian Center for Human Rights and Norwegian Red Cross, 
and governmental  offfĳices like the Ministry of Foreign Afffairs, the Norwegian 
Prosecution  Authority, the National Criminal Investigation Service (Kripos), 
and the  National  Police Authority. The key arguments for retroactive applica-
tion were that these acts were international crimes at the times of commis-
sion. It could be  expected that prosecutions and jurisdiction in Norway would 
 primarily consist of cases covered by universal jurisdiction. For instance, 

101 As an example it is illustrated that individuals participating in the genocide in Rwanda 
in 1994, will be prosecuted for genocide according to the new law, but the sentencing will 
follow the frame provided the general penal code on murder.
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there were  already dozens of war criminals from the Balkan war hiding in 
the country. It would not be consistent to prosecute such crimes as ordinary 
crimes in  Norway, as they would be prosecuted as international crimes before 
 International Criminal Tribunals for the former Yugoslavia, or under other 
 national jurisdictions. According to legal analyses by the government, retroac-
tive  application would not be in violation of Article 97 of the Norwegian Con-
stitution stipulating the principle of non-retroactivity.102 A precedent from the 
Supreme Court was also considered to confĳirm this interpretation.103 These 
were international crimes that Norway had long been under an obligation to 
prosecute, and they would otherwise have been prosecuted under general pro-
visions of the penal code. To comply with the principle of legality the sentenc-
ing would follow  parameters of relevant provisions of the general penal code, 
which would have applied to the conduct. This approach was also considered 
to be in accordance with the principle of legality and non-retroactivity as stip-
ulated in Article 7 of the  European Convention on Human rights and Article 15 
of the Convention on Civil and Political Rights.

Under a legislative amendment in 2015 the retroactive application of the 
Norwegian law was abandoned.104 The reason for this turnaround was a deci-
sion by the Supreme Court of Norway, which determined that the retroactivity 
of the law was in violation of Article 97 of the Norwegian Constitution.105 The 
majority of the Court (11 judges against 6) considered that it was a violation of 
Article 97 of the Constitution to apply the new provisions on crimes against 
humanity and war crimes for conduct committed prior to the adoption of the 
law. According to this decision it would also be more onerous for the accused to 
be sentenced according to a provision describing conduct as genocide, crimes 
against humanity or a war crime, rather than under the general provision of 
the penal code.106

102 O.t.prp.nr.8 (2007–2008), Om lov om endringer i strafffeloven 20. mai 2005 nr. 28 mv. 
(skjerpende og formildende omstendigheter, folkemord, rikets selvstendighet, terrorhan-
dlinger, ro, orden og sikkerhet, og offfentlig myndighet), supra note 30, pp. 62–63.

103 Klinge-saken, Rt. 1946, p. 198.
104 LOV-2015-06-19-65. 19 June 2015.
105 Norges Høyestrett, 03.12.2010 i sak HR-2010-2057-P – Rt-2010-1445. The panel split 11–6. The 

case regarded prosecution of crimes committed in Bosnia-Hercegovina in 1992, prosecut-
ed and sentenced as war crimes and crimes against humanity under the new provisions 
of Chapter 16 of the penal code of 2005.

106 Norges Høyestrett, 03.12.2010, HR-2010-2057-P – Rt-2010-1445, para. 106. For a critique 
of the judgment, see S. O´Connor, War Crimes before the Norwegian Supreme Court: The 

 Obligation to Prosecute and the Principle of Legality – An Incumbrance or Opportunity? 

(Oxford Institute for Ethics, Law and Armed Conflict, 2013).
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The Icelandic draft bill proposes retroactive application of the law. The  legal 
arguments for such an efffect are similar to those advanced in Norway. The 
 offfences in question could have been prosecuted under the provisions of the 
general penal code and were considered as international crimes at the time of 
commission. They constituted serious international crimes, as defĳined  under 
the Genocide Convention, the Geneva Conventions and the Rome Statute, 
and their criminalization is foreseeable. For instance, Icelandic citizens can 
already be prosecuted for these crimes before international courts and vari-
ous national jurisdictions. It is argued that this application of law would be in 
accordance with Article 69 of the Icelandic Constitution, which allows pun-
ishment for conduct if it is totally analogous to a criminal offfence according 
to the law at the time when it was committed.107 The application would be 
in accordance with Article 7 of the European Convention on Human Rights 
and Article 15 of the Convention on Civil and Political Rights. As in Norway, 
 sentencing would follow the parameters of the provisions which would other-
wise have been used.

10 Conclusion

The Nordic countries are keen supporters of the International Criminal Court 
and enforcement of international criminal law. Efffective implementation is 
dependent on proper legislation at the national level, providing for the pros-
ecution of serious crimes. While they were states parties to all major  treaties 
on serious crimes prior to the commencement of the Rome Statute, the  Nordic 
countries’ legislation was fragmented, and in some cases not even in com-
pliance with the international obligations undertaken to prosecute serious 
crimes. It is perhaps somewhat ironic, as the Rome Statute does not oblige 
its states parties to prosecute the crimes that lie within the jurisdiction of the 
Court, that its principle of complementarity has truly transformed legislation 
in the Nordic countries, as it has in many others. Today, it can be stated that 
the Nordic countries’ legal frameworks give their national authorities the legal 
tools to fĳight impunity and to honour international commitments to do so.

The new legislations in the Nordic countries reflect a new approach to crim-
inalization of serious crimes within the countries. The countries, apart from 
Denmark, now have in place comprehensive criminalization of serious crimes, 
whether in a separate law or a separate chapter in the domestic penal code. 

107 In this sense the provision of the Icelandic Constitution is diffferent from the Norwegian 
one.
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Furthermore, the states chose to adopt much more clearly defĳined provisions 
than before, some even departing entirely from older provisions that relied 
on general references to violations of international law. Iceland and  Norway 
abandoned their earlier approach of relying on general penal provisions. The 
Rome Statute and the jurisprudence of the ad hoc international criminal 
 tribunals  facilitated this development, providing more refĳined area of the law 
than before.

The Nordic states’ legislations reveal how flexible their domestic systems 
need to be to be able to implement complex and fast-developing area of in-
ternational law. Moving beyond a defĳinition of adhering to a dualistic system, 
with their new implementing legislations the Nordic countries are embracing 
new international norms and principles into their domestic penal systems, 
inspired by the international criminal jurisdictions. In all systems, interna-
tional terminology has been used, which calls for interpretation against other 
references than what would otherwise be used in the domestic system. Some 
provisions refer also to customary international law, reflecting how varied the 
 relationship between international and domestic law can be in these countries.

This major undertaking within the Nordic countries contributes to a com-
mon position and strong footing in their shared international pledge for ef-
fective enforcement of international law. While remaining true to the Rome 
Statute in their implementing legislation, they all avoided the compromises 
made in Rome and strove to have their legislation reflect their international 
obligations and customary international law. Their broader provisions on 
weapons of mass destruction and child soldiers reflect that approach. And in 
some matters they pushed the boundaries of international law from the home 
front and facilitated progressive development of the law. The departure by the 
majority of the Nordic countries from the traditional distinction between law 
applicable in international armed conflict and in armed conflict that is not of 
international character is remarkable. In other matters, e.g. in defĳining what 
groups would be protected from the crime of genocide, they chose to remain 
mainstream. And the apparent hesitation of some of the Nordic countries to 
ratify the Kampala amendment with respect to the crime of aggression, the 
inclusion of which they supported in Rome, is also interesting.

The impact of the new legislations on serious crimes in the Nordic countries 
remains to be seen. Hopefully will the codifĳication of the crimes at the national 
level have some deterrent efffect. Whether the new legislations will enhance 
national investigation and prosecutions depends on various factors. Without 
doubt the relevant legal professions will need thorough education of this new 
domestic crimes, in order to be able to investigate them, and to successfully 
prosecute and adjudicate them. That expertise may also lead to more efffective 
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collaboration and cooperation with other states exercising jurisdiction over 
serious crimes. States´ view on the need of the legislation may have changed 
in the fĳifteen years since the Rome Statute entered into force. Their concern to 
be able to exercise complementary jurisdiction of the Rome Statute has faded 
as the limited reach of the Court has dawned, it will only focus on few situa-
tions and will only focus on few primary perpetrators. At the same time, recent 
large-scale conflicts and atrocities have made enforcement by the states per-
tinent and will activate the jurisdiction of the Nordic states in various ways.
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10
 Enforcement of Decisions of International 

Courts at the National Level
Thordis Ingadottir

I. Introduction

The international obligation to comply with judgments of international courts is rarely 
questioned and the compliance record with decisions of those tribunals is relatively good. 
In the instances of non-compliance, the matter can be brought to an enforcement mech-
anism at the international level, most often a political process, controlled by states parties 
to the treaty of the relevant tribunal. In all, the matter is being settled or enforced at the 
international level. With the development of international courts, the content and remedies 
of international judgments has changed.1 Increasingly, decisions of international courts re-
quire implementation at the national level, and address not only interests of states but also 
of individuals. Indeed, today most decisions of international courts come from human 
rights tribunals, followed by decisions of international criminal tribunals. To some extent, 
traditional state-to-state courts are following a similar path. For instance, in recent years the 
International Court of Justice (ICJ) has issued a number of judgments requiring implemen-
tation at the national level, and some of them concerned major interests of individuals—
even life or death.

This development has put pressure on compliance with decisions of international courts. 
As a response efforts have been made to strengthen the enforcement mechanism at the 
international level.2 Furthermore, as illustrated by the ILDC reports, it can be ascertained 
that decisions of international courts are increasingly being enforced before domestic 
courts at the national level.3 The enforcement has raised various issues, both regarding 
national and international law. For the purpose of this chapter, national courts have ad-
dressed key international law issues, such as the international obligation to comply with 
decisions of international courts, the possibility of direct effect of decisions of international 
courts at the national level, the scope of remedies international courts can provide, com-
peting international obligations, and standing. This chapter will present and analyse some 
of this national jurisprudence. The chosen ILDC cases are enforcement of decisions of the 
ICJ, international human rights courts, and international criminal tribunals, presented in 
that order.

1 On the large and growing array of international courts see C P Romano, K J Alter, and Y Shany, ‘Mapping 
International Adjudicative Bodies’ in C P Romano, K J Alter, and Y Shany (eds), The Oxford Handbook of 
International Adjudication (OUP 2014).

2 See Protocol No 14 to the Convention for the Protection of Human Rights and Fundamental Freedoms, amending 
the control system of the Convention (adopted 13 May 2004, entered into force 1 June 2010) CETS No 194.

3 For the purposes of this chapter, enforcement of decisions of international courts at the national level refers 
to proceedings that are commenced before a domestic court in order to have an international judgment 
complied with.
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II. International Court of Justice

Enforcement of decisions of the ICJ before national courts is rare.4 Various reasons explain this. First 
of all, decisions of the ICJ are binding on states parties, cf Article 94(1) of the Charter of the United 
Nations (UN Charter), and the compliance record with decisions of the ICJ is good.5 Secondly, in 
the occurrence of non-compliance the UN Charter sets up an enforcement mechanism at the inter-
national level via the Security Council, cf Article 94(2) of the UN Charter. Thirdly, parties to cases 
before the ICJ can only be states, cf Article 34(1) of the Statute of the ICJ, and due to sovereignty 
and political reality, states are not eager to commence a proceeding before a national court of another 
state. Finally, in light of carefully framed submissions, many decisions of the ICJ are purely declara-
tory, being only a milestone in ongoing negotiations between the parties to settle a dispute.

The three ILDC cases discussed below are examples of enforcement of decisions of the ICJ be-
fore domestic courts. One of the cases stems from the so-called consular relations cases before the 
ICJ,6 which led to several decisions taken by national courts in the United States (US).7 The con-
sular relations cases before the ICJ all involved the breach of the US to fulfil her obligation under 
Article 36(1)(b) of the Vienna Convention on Consular Relations by not informing, without 
delay, foreign nationals of their rights to consular assistance in accordance with the convention, 
and depriving the relevant foreign state of the right to render diplomatic protection provided for 
in the convention.8 In the case discussed, Medellín v Texas, the US Supreme Court analyses thor-
oughly the international obligations to comply with decisions of the ICJ, as well as self-executing 
character of ICJ decisions in US courts.9 The analysis is valuable, as at this point in time the 
binding nature of ICJ orders indicating provisional measures had been confirmed by the ICJ, and 
final judgment in the case had been delivered.10 The case also illustrates well the nature of some 

4 The chapter is limited to cases of enforcement of decisions of the ICJ and does not include cases where national 
courts are interpreting decisions of the ICJ. For such an effect see discussion in S Ordonez and D Reilly, ‘Effect 
of the Jurisprudence of the International Court of Justice on National Courts’ in T M Franck and G H Fox (eds), 
International Law Decisions in National Courts (Brill 1996) 335, 359. Furthermore, the chapter does not include 
cases regarding Advisory Opinions of the ICJ; see, eg, Mara’abe and ors v Prime Minister of Israel, Original Petition, 
HCJ 7957/04: ILDC 157 (IL 2005); and Marchiori v Environment Agency and ors, Appeal judgment, (2002) 
EWCA Civ 03: ILDC 241 (UK 2002).

5 See C Schulte, Compliance with Decisions of the International Court of Justice (OUP 2004); B A Ajibola, 
‘Compliance with Judgments of the International Court of Justice’ in M K Bulterman and M Kuijer (eds), 
Compliance with Judgments of International Courts (Martinus Nijhoff Publishers 1996).

6 Vienna Convention on Consular Relations (Paraguay v United States of America) (Provisional Measures, Order of 9 
April 1998) [1998] ICJ Rep 248, LaGrand (Germany v United States of America) (Judgment) [2001] ICJ Rep 466, 
and Avena and Other Mexican Nationals (Mexico v United States of America) (Judgment) [2004] ICJ Rep 12.

7 Extensive commentaries have been made on these cases, eg, B Simma and C Hoppe, ‘From LaGrand and Avena to 
Medellín: A Rocky Road Towards Implementation’ (2005) 14 Tulane Journal of International and Comparative Law 7. 
Other national courts have also interpreted ICJ decisions in the consular relation cases; see, eg, Court of Appeal of 
Singapore (Van v Public Prosecutor, Appeal, (2004) SGCA 47: ILDC 88 (SG 2004)), and Federal Constitutional 
Court of Germany (German Consular Notification Case, Joint constitutional complaint, BVerfG, 2 BvR 2115/01: ILDC 
668 (DE 2006)).

8 Vienna Convention on Consular Relations (adopted 24 April 1963, entered into force 18 March 1967) 596 UNTS 
261. The jurisdiction of the ICJ in the consular relation cases was based on the Optional Protocol to the Vienna 
Convention on Consular Relations Concerning the Compulsory Settlement of Disputes (signed 24 April 1963, 
entered into force 19 March 1967) 596 UNTS 487, Article 1.

9 Medellín v Texas, Appeal judgment, Docket No 06-984, ILDC 947 (US 2008), 552 US 491 (2008), 128 S Ct 
1346 (2008), 170 L Ed 2d 190 (2008), 76 USLW 4143 (2008), 21 Fla L Weekly Fed S 126 (2008), 2008-1 US 
Tax Cas (CCH) P50, 242, 25 March 2008, United States; Supreme Court [US]. On self-execution treaties in the 
US see T Buergenthal, Self-Executing and non-self-executing treaties in national and international law (Collected 
Courses of the Hague Academy of International Law, 1992, IV, 1993) 382.

10 For ILDC commentaries on the earlier cases see: Breard v Greene, Application for stay of execution and on writ 
of certiorari, 523 US 371, 118 S Ct 1352 (1998): ILDC 684 (US 1998), and Germany and LaGrand v United 
States and Governor of Arizona, Application for temporary restraining order or preliminary injunction and on 
motion for leave to file a bill of complaint, 526 US 111 (1999): ILDC 689 (US 1999).
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of the cases before the ICJ, having individuals as major subjects of the decisions of the court. In 
the second case presented, Re Member of Parliament, a member of the Hungarian Parliament tried 
to enforce a decision of the ICJ before the Hungarian Constitutional Court.11 Finally, in the last 
case, Frascá v Germany, the Court of Cassation dealt with the question of whether Italian courts 
could apply an earlier precedent in light of a judgment of the ICJ.12 With respect to these cases, 
the discussion in this chapter will be limited to four aspects of enforcement of ICJ decisions: 
(1) the binding nature of Article 94 of the UN Charter; (2) enforceability of ICJ decisions before 
domestic courts; (3) remedies; and (4) standing.13

1. ILDC cases

Medellín v Texas, Appeal Judgment, Docket No 06-984, ILDC 947 (US 2008), 552 US 491 
(2008), 128 S.Ct. 1346 (2008), 170 L.Ed 2d 190 (2008), 76 USLW 4143 (2008), 21 Fla. 
L. Weekly Fed S 126 (2008), 2008-1 US Tax Cas (CCH) P50, 242, 25th March 2008, United 
States; Supreme Court [US]

In Avena and Other Mexican Nationals the ICJ determined that the US was among others obli-
gated to provide, by means of its own choosing, review and reconsideration of the convictions 
and sentences of named individuals who had not been informed of their right of consular rela-
tions.14 One of the Mexican individuals referred to in the judgment brought proceedings be-
fore US courts arguing that the ICJ decision was binding on US federal and state courts. The 
ICJ later dealt with the obligation in its decision in Request for Interpretation of the Judgment 
of 31 March 2004 in the Case Concerning Avena and Other Mexican Nationals (Mexico v United 
States of America).15

19 No one disputes that the Avena decision—a decision that flows from the treaties 
through which the United States submitted to ICJ jurisdiction with respect to Vienna 
Convention disputes—constitutes an international law obligation on the part of 
the United States. But not all international law obligations automatically constitute 
binding federal law enforceable in United States courts. The question we confront 
here is whether the Avena judgment has automatic domestic legal effect such that the 
judgment of its own force applies in state and federal courts.
20 This Court has long recognized the distinction between treaties that automatic-
ally have effect as domestic law, and those that—while they constitute international 
law commitments—do not by themselves function as binding federal law. . . . In sum, 
while treaties “may comprise international commitments  . . .  they are not domestic 
law unless Congress has either enacted implementing statutes or the treaty itself con-
veys an intention that it be ‘self-executing’ and is ratified on these terms.”
22 Medellin and his amici nonetheless contend that the Optional Protocol, United 
Nations Charter, and ICJ Statute supply the “relevant obligation” to give the Avena 
judgment binding effect in the domestic courts of the United States. Reply Brief for 
Petitioner 5–6. Because none of these treaty sources creates binding federal law in 

11 Re Member of Parliament, Individual constitutional complaint petition, Decisions of the Constitutional Court 
Vol XII No 10 (31 October 2003) pp 1281–91; ILDC 601 (HU 2003).

12 Frascà v Germany and Giachini (guardian of Priebke) and Italy (joining), Preliminary order on jurisdiction, 
No 4284/2013, ILDC 1998 (IT 2013), 21 February 2013, Italy [i].

13 The term ‘direct enforceability’ is used by the ICJ in its decision in Request for Interpretation of the Judgment of 
31 March 2004 in the Case Concerning Avena and Other Mexican Nationals (Mexico v United States of America) 
(Judgment) [2009] ICJ Rep 3, para 44. The ICJ also uses the term ‘direct effect’.

14 Avena and Other Mexican Nationals (n 6) para 153(9) and (11).
15 Request for Interpretation of the Judgment of 31 March 2004 in the Case Concerning Avena and Other Mexican 

Nationals (n 13).
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the absence of implementing legislation, and because it is uncontested that no such 
legislation exists, we conclude that the Avena judgment is not automatically binding 
domestic law.
26 The obligation on the part of signatory nations to comply with ICJ judgments 
derives not from the Optional Protocol, but rather from Article 94 of the United 
Nations Charter—the provision that specifically addresses the effect of ICJ deci-
sions.  . . . The Executive Branch contends that the phrase “undertakes to comply” 
is not “an acknowledgement that an ICJ decision will have immediate legal effect 
in the courts of U. N. members,” but rather “a commitment on the part of U. N. 
Members to take future action through their political branches to comply with an 
ICJ decision.”
27 We agree with this construction of Article 94. The Article is not a directive to 
domestic courts. It does not provide that the United States “shall” or “must” comply 
with an ICJ decision, nor indicate that the Senate that ratified the U. N. Charter in-
tended to vest ICJ decisions with immediate legal effect in domestic courts. Instead, 
“[t]he words of Article 94 . . . call upon governments to take certain action.” . . . In 
other words, the U. N. Charter reads like “a compact between independent nations” 
that “depends for the enforcement of its provisions on the interest and the honor of 
the governments which are parties to it.”
28 The remainder of Article 94 confirms that the U. N. Charter does not contem-
plate the automatic enforceability of ICJ decisions in domestic courts. Article 94(2)—
the enforcement provision—provides the sole remedy for noncompliance: referral to 
the United Nations Security Council by an aggrieved state.
29 The U. N. Charter’s provision of an express diplomatic—that is, nonjudicial—
remedy is itself evidence that ICJ judgments were not meant to be enforceable in do-
mestic courts. . . . And even this “quintessentially international remed[y],” id., at 355, 
is not absolute. First, the Security Council must “dee[m] necessary” the issuance of a 
recommendation or measure to effectuate the judgment. Art. 94(2), 59 Stat. 1051. 
Second, as the President and Senate were undoubtedly aware in subscribing to the 
U. N. Charter and Optional Protocol, the United States retained the unqualified right 
to exercise its veto of any Security Council resolution.
31 If ICJ judgments were instead regarded as automatically enforceable domestic law, 
they would be immediately and directly binding on state and federal courts pursuant 
to the Supremacy Clause. Mexico or the ICJ would have no need to proceed to the 
Security Council to enforce the judgment in this case. Noncompliance with an ICJ 
judgment through exercise of the Security Council veto—always regarded as an op-
tion by the Executive and ratifying Senate during and after consideration of the U. N. 
Charter, Optional Protocol, and ICJ Statute—would no longer be a viable alternative. 
There would be nothing to veto. In light of the U. N. Charter’s remedial scheme, there 
is no reason to believe that the President and Senate signed up for such a result.
32 In sum, Medellin’s view that ICJ decisions are automatically enforceable as do-
mestic law is fatally undermined by the enforcement structure established by Article 
94. His construction would eliminate the option of noncompliance contemplated by 
Article 94(2), undermining the ability of the political branches to determine whether 
and how to comply with an ICJ judgment.
33 The ICJ Statute, incorporated into the U. N. Charter, provides further evidence 
that the ICJ’s judgment in Avena does not automatically constitute federal law judi-
cially enforceable in United States courts. Art. 59, 59 Stat. 1062. To begin with, the 
ICJ’s “principal purpose” is said to be to “arbitrate particular disputes between national 
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governments.” Sanchez-Llamas, supra, at 355 (citing 59 Stat. 1055). Accordingly, the 
ICJ can hear disputes only between nations, not individuals. Art. 34(1), 59 Stat. 
1059 (“Only states [i.e., countries] may be parties in cases before the [ICJ]”). More 
important, Article 59 of the statute provides that “[t]he decision of the [ICJ] has no 
binding force except between the parties and in respect of that particular case.” Id., 
at 1062 (emphasis added). The dissent does not explain how Medellin, an individual, 
can be a party to the ICJ proceeding.
34 Medellin argues that because the Avena case involves him, it is clear that he—and 
the 50 other Mexican nationals named in the Avena decision—should be regarded as 
parties to the Avena judgment. Brief for Petitioner 21–22. But cases before the ICJ are 
often precipitated by disputes involving particular persons or entities, disputes that a 
nation elects to take up as its own. . . . That has never been understood to alter the ex-
press and established rules that only nation-states may be parties before the ICJ, Art. 
34, 59 Stat. 1059, and—contrary to the position of the dissent, post, at 23—that ICJ 
judgments are binding only between those parties, Art. 59, id., at 1062.
43 Our conclusion that Avena does not by itself constitute binding federal law is con-
firmed by the “postratification understanding” of signatory nations. See Zicherman, 
516 U. S., at 226. There are currently 47 nations that are parties to the Optional 
Protocol and 171 nations that are parties to the Vienna Convention. Yet neither 
Medellin nor his amici have identified a single nation that treats ICJ judgments as 
binding in domestic courts.
45 Moreover, the consequences of Medellin’s argument give pause. An ICJ judgment, 
the argument goes, is not only binding domestic law but is also unassailable. As a 
result, neither Texas nor this Court may look behind a judgment and quarrel with 
its reasoning or result. (We already know, from Sanchez-Llamas, that this Court dis-
agrees with both the reasoning and result in Avena.) Medellin’s interpretation would 
allow ICJ judgments to override otherwise binding state law; there is nothing in his 
logic that would exempt contrary federal law from the same fate. See, e.g., Cook 
v. United States, 288 U. S. 102, 119 (1933) (later-in-time self-executing treaty super-
sedes a federal statue if there is a conflict). And there is nothing to prevent the ICJ 
from ordering state courts to annul criminal convictions and sentences, for any reason 
deemed sufficient by the ICJ. Indeed, that is precisely the relief Mexico requested. 
Avena, 2004 I. C. J., at 58–59.
51 The dissent worries that our decision casts doubt on some 70-odd treaties under 
which the United States has agreed to submit disputes to the ICJ according to “roughly 
similar” provisions. See post, at 4, 16–17. Again, under our established precedent, some 
treaties are self-executing and some are not, depending on the treaty. That the judgment 
of an international tribunal might not automatically become domestic law hardly means 
the underlying treaty is “useless.” See post, at 17; cf. post, at 11 (describing the British 
system in which treaties “virtually always requir[e] parliamentary legislation”). Such 
judgments would still constitute international obligations, the proper subject of political 
and diplomatic negotiations. See Head Money Cases, 112 U. S., at 598. And Congress 
could elect to give them wholesale effect (rather than the judgment-by-judgment ap-
proach hypothesized by the dissent, post, at 24) through implementing legislation, as it 
regularly has.
53 In addition, Congress is up to the task of implementing non-self-executing treaties, 
even those involving complex commercial disputes. Cf. post, at 24 (Breyer, J., dissenting). 
The judgments of a number of international tribunals enjoy a different status because 
of implementing legislation enacted by Congress. . . . Such language demonstrates that 
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Congress knows how to accord domestic effect to international obligations when it de-
sires such a result.
54 Further, Medellin frames his argument as though giving the Avena judgment 
binding effect in domestic courts simply conforms to the proposition that domestic 
courts generally give effect to foreign judgments. But Medellin does not ask us to 
enforce a foreign-court judgment settling a typical commercial or property dis-
pute. . . . Rather, Medellin argues that the Avena judgment has the effect of enjoining 
the operation of state law. What is more, on Medellin’s view, the judgment would 
force the State to take action to “review and reconside[r]” his case. The general rule, 
however, is that judgments of foreign courts awarding injunctive relief, even as to pri-
vate parties, let alone sovereign States, “are not generally entitled to enforcement.” See 
2 Restatement §481, Comment b, at 595.

Member of Parliament, Re, Individual constitutional complaint petition, Decisions of the 
Constitutional Court Vol XII No 10 [31 October 2003] pp 1281-1291, ILDC 601 (HU 
2003), 7th October 2003, Hungary; Constitutional Court

A member of the Hungarian parliament asked the Constitutional Court to declare that the 
Parliament and the Government had failed to fulfil their legislative tasks arising from the 
Gabčíkovo-Nagymaros Project judgment of the ICJ.16 In the judgment, the ICJ found that 
Hungary was not entitled to suspend a treaty and abandon works on the Nagymaros and 
Gabčíkovo projects, and found among others that Hungary and Slovakia must negotiate in good 
faith, and must take all necessary measures to ensure the achievement of the objectives of the 
treaty. Negotiations failed and the case went back to the ICJ.17 A member of the Hungarian par-
liament asked the Constitutional Court of Hungary to declare that the Gabcíkovo-Nagymaros 
problem should have been solved by the legislative organs and the government as required by 
the ICJ’s judgment.

3.3. According to the opinion of the Constitutional Court the judgement of the 
International Court of Justice in the Hague—when exercising the rules of jurisdiction 
set forth in the Act on the Constitutional Court (Abtv.)—is not considered a generally 
recognized principle of international law, neither such an obligation of international 
law as the obligations contained in international treaties that have become national law. 
Even though the proceedings of the International Court are based on the consent of 
the countries involved acknowledging the jurisdiction, as contained in an international 
treaty, the judgement is not a norm, not a contract, but the resolution of a specific dis-
pute, even if some of its statements gain theoretical content or the value of a precedent.

The International Court has no jurisdiction to annul an internal legal norm, to 
oblige the participating states to create law. The International Court cannot oblige 
the state to create law even if the state can only fulfil the obligation contained in the 
judgement by creating law.

Considering the above the Constitutional Court rejected the petition in this re-
spect due to lack of jurisdiction.

Frascà v Germany and Giachini (guardian of Priebke) and Italy (joining), Preliminary order on 
jurisdiction, No 4284/2013, ILDC 1998 (IT 2013), 21st February 2013, Italy

The issue in this case was whether Italian courts could apply an earlier precedent on the existence 
of an exception to state immunity in light of the judgment of the ICJ in Jurisdictional Immunities 

16 Gabčíkovo-Nagymaros Project (Hungary/Slovakia) (Judgment) [1997] ICJ Rep 7.
17 Gabčíkovo-Nagymaros Project (Hungary/Slovakia) Slovakia requests an additional Judgment, Communiqué No 98/28, 

3 September 1998.
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of the State, Germany v Italy.18 In its judgment, the ICJ considered that such an exception did not 
exist in international law and declared that Italy must, by enacting appropriate legislation, or 
by resorting to other methods of its choosing, ensure that decisions of its courts infringing the 
immunity which Germany enjoyed under international law ceased to have effect.

H1 Germany was entitled to immunity from jurisdiction for acta iure imperii, re-
gardless of the heinous character of the acts complained of by the plaintiff. As the 
First Criminal Section of the Court of Cassation had already pointed out in Criminal 
Proceedings against Albers and ors, Final appeal judgment, No 32139/2012; ILDC 
1921 (IT 2012); 9 August 2012 (‘Albers’), the Ferrini precedent could not be further 
applied, since it remained isolated in the international landscape and had been ex-
pressly disavowed by the ICJ in Jurisdictional Immunities of the State. (paragraph 4)
H2 This approach had been affirmed by the Italian Parliament with the enactment 
of Law No 5/2013, 14 January 2013 (Italy) (‘Law No 5/2013’). Article 3(1) of Law 
No 5/2013 compelled Italian courts to declare a lack of jurisdiction whenever ‘the 
International Court of Justice, in a judgment settling a dispute in which Italy is a 
party, excluded the possibility of subjecting a specific conduct of another State to civil 
jurisdiction’. (paragraph 5)

2. Commentary

(a) The obligation to comply with ICJ decisions—Article 94 of the Charter of the 
United Nations
According to Article 94 of the UN Charter, each member of the United Nations undertakes to 
comply with the decisions of the ICJ in any case to which it is a party. The obligation is a funda-
mental principle of the law governing litigation before the court. Furthermore, Article 59 of the 
statute of the court stipulates that the decision of the court has no binding force except between 
the parties and in respect of that particular case. In Medellín v Texas the US Supreme Court 
firmly stipulated the state’s international obligation to comply with decisions of the ICJ. Very 
different from the US Supreme Court, the Court of Cassation in Italy chose to remain silent on 
the binding nature of decisions of the ICJ. In its reference to the Italian legislation, excluding 
Italian courts’ jurisdiction based on the decision of the ICJ in Jurisdictional Immunities of the 
State, the Court of Cassation analyses the legislation more as a response to development of cus-
tomary law, or lack thereof, rather than a response to Italy’s international obligation to comply 
with the decision of the ICJ.

While the US Supreme Court addressed extensively in its decision the international obliga-
tion of the US to comply with decisions of the ICJ, it did not seek to interpret domestic law in 
conformity with that international obligation, nor did it mention the legal consequences of its 
decision to breach the international obligation.19 No comments are made on the fundamental 
principle of international law that a state cannot invoke a provision of its internal law as justifi-
cation for its failure to perform a treaty, and that conduct of national courts is attributable to a 
state and can therefore entail the international responsibility of the relevant state.20

18 Jurisdictional Immunities of the State (Germany v Italy: Greece intervening) (Judgment) [2012] ICJ Rep 99.
19 On such interpretation in the US see Third Restatement of the Law of the Foreign Relations Law of the US 

(1990), 62–69; M N Shaw, International Law (6th edn, CUP 2008) 164–65.
20 Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27 January 1980) 1155 

UNTS 331, Article 27; ILC, ‘Draft Articles on Responsibility of States for Internationally Wrongful Acts, with 
commentaries’ UN Doc A/56/10, Article 4. Mr Medellín was executed without being afforded the review 
and reconsideration provided for by paras 138 to 141 of the judgment in Avena and Other Mexican Nationals, 
contrary to what was directed by ICJ in its Order indicating provisional measures of 16 July 2008. The ICJ 
found that the US did not discharge its obligation under the Court’s Order, Request for Interpretation of the 
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Article 94(2) of the UN Charter stipulates the competence and action of the Security 
Council in the case of non-compliance with judgments of the ICJ. If any party to a case fails 
to perform the obligations incumbent upon it under a judgment rendered by the court, the 
aggrieved state may have recourse to the Security Council, ‘which may, if it deems necessary, 
make recommendations or decide upon measures to be taken to give effect to the judgment’. 
The US Supreme Court views unhesitatingly that the US has the right to use its veto right 
regarding such enforcement by the Security Council and even considers that this right was a 
fundamental factor for the state’s acceptance of the system, and therefore a condition for US 
ratification of the UN Charter itself. The US Supreme Court presumption is interesting as the 
application of veto by a complying state has been questioned in the past, and little practice 
exists on the matter.21 The answer to the question depends on the interpretation of Article 27 
of the UN Charter, ie whether the matter is a procedural or substantive one. The little practice 
that exists endorses that the matter is a substantive one and therefor a veto is applicable.22 That 
has also been the prevailing view among scholars, and now the US Supreme Court has joined 
that school of thought.23

The US Supreme Court considers international judgments, such as those of the ICJ, being ‘the 
proper subject of political and diplomatic negotiations’.24 Correctly, in the majority of cases com-
pliance is worked out via diplomatic channels. However, when it fails, attempts have been made 
to enforce compliance before domestic courts, such as happened in the Gabčíkovo-Nagymaros 
Project. But even when diplomatic negotiations succeed constitutional competences can prevent 
compliance. Following the judgment of the ICJ in Avena and Other Mexican Nationals the US 
president took measures and called for compliance with the judgment. Those measures did not 
have any impact on the US Supreme Court´s interpretation of the enforceability of the ICJ 
decisions at the national level—as it construed the president’s memorandum not as binding 
law.25 The US Supreme Court´s view is in line with the understanding that internal ‘organs are 
not directly obliged by virtue of the judgment unless a direct obligation is provided for in the 
constitutional law of the state concerned’.26 The ICJ has partly subscribed to this reasoning, as it 
stated in the LaGrand case that the ‘order did not require the United States to exercise powers it 
did not have’, and in its analysis of compliance with the order it considered more what the state 
could have done more, rather than stipulating an obligation of result.27

Judgment of 31 March 2004 in the Case Concerning Avena and Other Mexican Nationals (n 13) paras 53 and 
61. At the same time, the Court found that Article 60 of the Statute of the Court did not allow it to consider 
possible violations of the judgment, which it was called upon to interpret: ibid para 56.

21 K Oellers-Frahm, ‘Article 94’ in B Simma, D E Khan, G Nolte, and A Paulus (eds), The Charter of the United 
Nations, A Commentary (3rd edn, OUP 2012) 1957, 1970.

22 In 1986, when the Security Council voted on a draft resolution calling for full and immediate compliance with 
the judgment of the ICJ in the case concerning Military and Paramilitary Activities in and against Nicaragua, a 
negative vote of the United States prevented a resolution from being taken, UNSC Draft Res (31 July 1986) UN 
Doc S/18250.

23 On 28 March 2014, Mexico sent a letter to the Security Council bringing to the attention of the Council the 
fact that the US had not complied with a judgment of the Court in the Avena Case between the two countries. 
The Council did not consider the letter or take any action; Security Council Report, ‘The Rule of Law: Can the 
Security Council Make Better Use of the International Court of Justice?’ Security Council Report, 20 December 
2016, 6 http://www.securitycouncilreport.org/research-reports/ (last accessed 31 January 2018).

24 Medellín v Texas (n 9) para 51 see also Breard v Greene (n 10) para 11.
25 On particular weight given to views of executive branch in the US see Restatement of the Law Third the foreign 

relations law of the United States (1990) 59.
26 H Mosler, ‘Article 94’ in B Simma (ed), The Charter of the United Nations, A Commentary (2nd edn, OUP 

2002) 1005, and Oellers-Frahm (n 21) 1962.
27 LaGrand (n 6) paras 110–15.
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(b) Enforceability of ICJ Decisions before domestic courts—direct effect
In Medellín v Texas the US Supreme Court analyses thoroughly the self-executing character of 
ICJ decisions. The Constitutional Court of Hungary approaches the issue of direct enforceability 
in a very different manner in Re Member of Parliament. The former considers that international 
judgments can have direct enforceability at the domestic level, given that they were meant to be 
self-executing or have been made enforceable with implementing legislation. The Constitutional 
Court of Hungary simply excludes the possibility of decisions of the ICJ to become part of do-
mestic law at all. According to the Constitutional Court of Hungary, decisions of the ICJ can 
never be customary law or a treaty which has been given the status of national law by an act of 
parliament. Differently, in Medellín v Texas it was uncontested that there had not been imple-
mented a national legislation giving ICJ decisions the status of national law, but the possibility 
of such a legislation in the future was not excluded by the US Supreme Court, which cited a 
number of US domestic legislation giving decisions of international courts such a status.28

In Medellín v Texas the US Supreme Court built its decision on the US distinction between 
self-executing and non-self-executing treaties, the former being able to operate automatically at 
the domestic level as opposed to the latter. For this purpose it inter alia analysed the wording 
and purpose of Article 94, the relevance of the enforcement mechanism set up via the Security 
Council, the intent of the drafters of the UN Charter, and then the intent of the US at the 
time of ratification, concluding that the Article was not meant to be self-executing. While the 
analysis is based on principles of US domestic law, its methodology and conclusion may be of 
relevance for other monist states that have to make this distinction when called upon to apply 
international agreements (whether they use the term self-executing treaty or not),29 and for 
dualist states that need to consider implementing legislation. And from the viewpoint of inter-
national law, international courts need at times to consider whether treaties were meant to be 
directly enforceable or not.30 In Jurisdiction of the Court of Danzig, the Permanent Court of 
Justice (PCIJ) concluded that ‘[i]t cannot be disputed that the very object of an international 
agreement, according to the intention of the contracting Parties, may be the adoption by the 
Parties of some definite rules creating individual rights and obligations and enforceable by the 
national courts’.31 Similarly, in articulating its doctrine of direct effect, the European Court of 
Justice in Van Gend en Loos noted that ‘to ascertain whether the provisions of an international 
treaty extend so far in their effects it is necessary to consider the spirit, the general scheme, and 
the wording of those provisions’, concluding that the Treaty on establishing the EEC created 
rights having direct effect and creating individual rights which national courts must protect.32

The ICJ had the opportunity to address the issue of direct effect in its decision in Request for 
Interpretation of the Judgment of 31 March 2004 in the Case Concerning Avena and Other Mexican 
Nationals. The Court referred to an obligation of result rather than an obligation on the US to 
give direct enforceability to its decision. The Court also refers to the possibility of domestic law 
to give its decisions such an effect:

The Avena Judgment nowhere lays down or implies that the courts in the United 
States are required to give direct effect to paragraph 153(9). The obligation laid down 

28 Medellín v Texas (n 9) para 51.
29 See discussion by Buergenthal on that the US distinction between self-executing and non-self-executing treaties is 

not unique to the US, and that the courts of most monist states also apply this distinction; Buergenthal (n 9) 382.
30 In his thorough analysis of self-executing and non-self-executing treaties in national law and international law, 

Buergenthal concludes that international courts are in general much more reluctant to conclude that a treaty 
provision is directly applicable than are domestic courts in holding it to be self-executing; Buergenthal (n 9) 340.

31 PCIJ, Ser B, No 15, at 17–18.
32 Case 26/62 Van Gend en Loos v Nederlandse Administratie der Belastingen [1963] ECR 1, 12. On this landmark 

decision see J Weiler, ‘The Community System: the Dual Character of Supranationalism’ (1981) I Yearbook of 
European Law 267, 274.
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in that paragraph is indeed an obligation of result which clearly must be performed 
unconditionally; non-performance of it constitutes internationally wrongful conduct. 
However, the Judgment leaves it to the United States to choose the means of imple-
mentation [ . . . ] Nor moreover does the Avena Judgment prevent direct enforceability 
of the obligation in question, if such an effect is permitted by domestic law.33

This arm’s length approach and an argued lack of requirement on states by international law to 
allow their courts to apply international law directly have been commented on as ‘perhaps the 
single greatest limitation of the role of national courts as a systemic force in the protection of 
the international rule of law’.34

(c) Remedies
Both the US Supreme Court and the Constitutional Court of Hungary considered that they 
have large discretion on how to implement remedial awards by the ICJ. The former court in 
Medellín v Texas notes that it is recognized in international law that implementation of ICJ judg-
ments is left to states.35 The Constitutional Court of Hungary goes further: ‘The International 
Court of Justice has no jurisdiction to annul an internal legal norm, to oblige the participating 
states to create law. The International Court cannot oblige the state to create law even if the 
state can only fulfill the obligation contained in the judgement by creating law’.36 These views 
are in line with the position that state sovereignty precludes any specific directions given by 
international courts on how a state party should implement a decision against it at the national 
level.37 This is to some extent in line with practice at the ICJ. As discussed earlier, in its decision 
in Request for Interpretation of the Judgment of 31 March 2004 in the Case Concerning Avena and 
Other Mexican Nationals the ICJ gave the US flexibility on how to implement its judgment at 
the national level. State practice has largely followed this school of thinking, and hesitance by 
litigants to demand specific measures can be ascertained in some cases.38 However, the ICJ made 
clear in Avena and Other Mexican Nationals that depending on the subject-matter of a dispute, it 
could make remedies of this kind, citing the example in a cancellation of arrest warrant in Arrest 
Warrant of 11 April 2000.39 And there are several recent ICJ decisions which are quite specific 
on performance, despite having to be carried out by ‘means of own choosing’. There is de facto
not much room for any discretion in ICJ orders of stay of execution in LaGrand and Avena and 
Other Mexican Nationals,40 transfer of individuals to International Criminal Tribunal for the 
former Yugoslavia (ICTY), and cooperation with that tribunal in Application of the Convention 
on the Prevention and Punishment of the Crime of Genocide,41 prosecution of a named individual 
in Questions relating to the Obligation to Prosecute or Extradite,42 and ceasing of effect of deci-
sions of Italian courts which infringe the immunity of the Federal Republic of Germany in 

33 Request for Interpretation of the Judgment of 31 March 2004 in the Case Concerning Avena and Other Mexican 
Nationals (n 13) 44.

34 A Nollkaemper, National Courts and the International Rule of Law (OUP 2011) 126.
35 Medellín v Texas (n 9) paras 45, 51; Breard v Greene (n 10) para 6.
36 Re Member of Parliament (n 11) para 3.3.
37 See C Brown, A Common Law of International Adjudication (OUP 2007) 209–16; C Gray, Judicial Remedies in 

International Law (OUP 1987) 98; M N Shaw, ‘A Practical Look at the International Court of Justice’ in M D 
Evans (ed), Remedies in International Law: The Institutional Dilemma (Hart Publishing 1998‘) 3–16.

38 T Ingadottir, ‘The Role of the International Court of Justice in the Enforcement of the Obligation of States to 
Investigate and Prosecute Serious Crimes at the National Level’ (2014) 47(2) Israel Law Review 285, 291–93.

39 Avena and Other Mexican Nationals (n 6) para 124.
40 LaGrand (n 6) para 59.
41 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina 

v Serbia and Montenegro) (Merits) [2007] ICJ Rep 43, para 471.
42 Questions Relating to the Obligation to Prosecute or Extradite (Belgium v Senegal) (Judgment) [2012] ICJ Rep 442, 

para 122.
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Jurisdictional Immunities of the State.43 And states have complied with the above remedies, such 
as the US with respect to LaGrand and Avena and Other Mexican Nationals,44 Belgium with re-
spect to Arrest Warrant of 11 April 2000,45 and Italy with respect to Jurisdictional Immunities of 
the State.46 Certainly, the ICJ is becoming bolder in awarding remedies, while it can be argued 
that it has still not made full use of them as set out in Draft Articles on State Responsibility.47

(d) Standing
The Medellín v Texas case illustrates well the changing nature of some of the cases before the ICJ, 
having individuals as major subjects of its decisions, and how that affects enforcement at the na-
tional level. Medellín argued that because the Avena and Other Mexican Nationals judgment in-
volved him, he should be regarded as a party to the ICJ judgment, capable of enforcing it before 
the US courts. The US Supreme Court rejected this argument by referring to Article 59 of the 
Statute of the ICJ, stipulating that the court´s decisions are only binding on the parties to the 
case. Furthermore, the Supreme Court noted that ‘[t]he dissent does not explain how Medellín, 
an individual, can be a party to the ICJ proceedings’.48 Citing cases before the ICJ regarding diplo-
matic protection, the Supreme Court continued that ‘[t]hat has never been understood to alter the 
express and established rules that only nation-states may be parties before the ICJ’.49 Similar rea-
soning was held by the US Court of Appeals for the District of Columbia Circuit in The Committee 
of United States Citizens Living in Nicaragua et al, v Reagan et al.50 According to the Appellate Court 
in that case ‘[n]either individuals nor organizations have a cause of action in an American Court 
to enforce I.C.J. judgments’.51

Indisputably, individuals and legal entities are not parties to a case before the ICJ, cf Article 
34(1) of the Statute of the ICJ. Also, in the instances where the enforcement mechanism of 
Article 94 has been used it has been states that have commenced that process before the Security 
Council, not individuals or legal entities. And as the US Supreme Court stated, a number of 
ICJ decisions stem from diplomatic protection, and that does not change who are parties to the 
case before the ICJ. However, while parties to the cases before the ICJ are states, the cases before 

43 Jurisdictional Immunities of the State (n 18) para 139(4).
44 LaGrand (n 6) para 29; Avena and Other Mexican Nationals (n 6) para 59.
45 Arrest Warrant of 11 April 2000 (Congo v Belgium) (Judgment) [2002] ICJ Rep 3. On 15 February 2002, the 

day after the ICJ delivered its findings in the case, the international arrest warrant for the former Congolese 
Democratic Republic of Congo foreign minister was withdrawn after consultations between the examining 
magistrate and Brussels crown prosecutor see discussion in Schulte (n 5) 270.

46 See Law No 5/2013, 14 January 2013, compelling Italian courts to declare a lack of jurisdiction whenever the 
International Court of Justice, in a judgment settling a dispute in which Italy is a party, excluded the possibility 
of subjecting a specific conduct of another state to civil jurisdiction.

47 On the remedies of the International Court of Justice see R Higgins, ‘Remedies and the International Court 
of Justice: An Introduction’ in M Evans (ed), Remedies in International Law: The Institutional Dilemma (Hart 
Publishing 1998); C Gray, ‘Remedies’ in C Romano, K J Alter, and Y Shany (eds), The Oxford Handbook of 
International Adjudication (OUP 2014) 875–83. For a criticism that ICJ is not making full use of ILC’s Draft 
Articles on State Responsibility see S Villalpando, ‘Editorial: On the International Court of Justice and the 
Determination of the Rules of Law’ (2013) 26 Leiden Journal of International Law 243, 250.

48 Medellín v Texas (n 9) para 33.
49 ibid, para 34.
50 859 F 2d 929 (DC Cir 1988). The case was an attempt to enforce the ICJ’s decision in Military and Paramilitary 

Activities in and against Nicaragua before the US domestic court, in which the US was to stop activities found 
unlawful in the ICJ decision, including funding for the Contras, and to negotiate a payment of damages to 
Nicaragua; see Military and Paramilitary Activities in and against Nicaragua (Nicaragua v United States of America) 
(Merits) [1986] ICJ Rep 14, paras 292 (12) and 292 (13). Since the ICJ decision and prior to the judgment of 
the appellate court the US Congress had approved continued funding for the Contras, and in addition, the US 
had used its veto to block consideration of a resolution of the Security Council concerning enforcement of the 
ICJ decision, cf Article 94(2).

51 859 F 2d 929 (DC Cir 1988) 934.
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the court increasingly deal with individual’s rights and obligations under international law. In 
LaGrand and Avena and Other Mexican Nationals the ICJ concluded that Article 36(1) of the 
Vienna Convention created not only a state´s right but also an individual right, rights which 
the US had violated.52 Furthermore, this ‘interdependence of the rights of the State and of in-
dividual rights’ led the ICJ to conclude that the duty to exhaust local remedies, which applies 
to cases of diplomatic protection, did not apply.53 Furthermore, in Avena and Other Mexican 
Nationals, the ICJ considers remedies both with regard to address the injury done to Mexico 
and as well its nationals.54 Thus, the cases became more than one of these ‘traditional’ diplomatic 
protection cases listed by the US Supreme Court. Similarly, in its advisory judgment from 2012, 
the ICJ gives great weight to rights of individuals, having an effect on its consideration of the 
court´s discretion to decide whether it should give an opinion and on the manner of later pro-
ceedings before the court.55

While individuals do not have standing before the ICJ, the above cases illustrate how the fast 
evolving position of the individual in international law is having an impact on the jurisdiction 
of the court, admissibility of cases before it, its findings and remedial awards. ‘While the Court 
is not in a position to reform this system’, in some cases, the Court is attempting to ensure the 
protection of rights of individuals and mitigate their lack of standing before the Court.56 In 
doing so, the court has made attempt to keep pace with established rights of individuals in inter-
national law, as well as to contribute to development of the law.57 Inevitably, this development 
at the Court and its findings of violations of rights of individuals has had an impact on enforce-
ment before domestic courts, although so far without much success.

III. International Criminal Tribunals

Four of the six cases discussed in this chapter relate to enforcement of arrest warrants and re-
quests for a transfer from two ad hoc criminal tribunals of the United Nations (UN)—the ICTY 
and the International Criminal Tribunal for Rwanda (ICTR). In these cases, the decision on 
transfer by a national judicial authority is challenged and appealed by the defendant. In the fifth 
case the failure of the government of South Africa to arrest the president of Sudan, in accord-
ance with an arrest warrant issued by the International Criminal Court (ICC), gave rise to the 
litigation. In the last case, the constitutional validity of a degree on cooperation with the ICTY, 
issued by the executive branch, is reviewed by the Serbian Supreme Court.

The legal framework of the duty of states to enforce decisions of the ICTY and ICTR is 
strong, both from the international and the domestic point of view. Both tribunals were estab-
lished by the Security Council of the UN, cf Article 41 of the UN Charter.58 Statutes of both 
tribunals, which were annexed to relevant decisions of the Security Council, contain explicit 
provisions of the duty of states to cooperate with the tribunals (Articles 7 and 29 of the Statute 
of the ICTY and Articles 8 and 28 of the Statute of the ICTR), and the Security Council has also 

52 LaGrand (n 6) para 77; Avena and Other Mexican Nationals (n 6) para 40. This reading by the Court of Article 
36 of the Vienna Convention on Consular Relations has not been followed by courts in the US; see Simma and 
Hoppe (n 7) 29–30.

53 Avena and Other Mexican Nationals (n 6) para 40.
54 ibid, paras 129 and 140.
55 Judgment No 2867 of the Administrative Tribunal of the International Labour Organization upon a complaint filed 

against the International Fund for Agricultural Development (Advisory Opinion) [2012] ICJ Rep 10, para 44.
56 ibid.
57 See, eg, Draft Articles on Diplomatic Protection leave open the question of whether the state exercising 

diplomatic protection does so in its own right or that of its national, and the draft articles also recommend that 
the state should give due consideration to the possibility of exercising diplomatic protection and should also 
transfers to the injured person any compensation obtained; ILC, ‘Draft Articles on Diplomatic Protection, with 
commentaries’ (2006) UN Doc A/61/10, Article 1(5) and Article 19.

58 UNSC Res 827 (25 May 1993) UN Doc S/RES/827; UNSC Res 955 (8 November 1994) UN Doc S/RES/955.
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called on states to cooperate with the tribunals in accordance with the statutes.59 Furthermore, 
citing these provisions, the tribunals’ rules of procedure and evidence expressly stipulate that 
the obligations of the state will prevail over any legal impediment to the surrender or transfer of 
the accused to the tribunal which may exist under the national law or extradition treaties of the 
state concerned.60

As to the ICC, according to Part 9 of the Rome Statute of the International Criminal Court, 
states parties shall cooperate fully with the court in its investigation and prosecution of crimes 
within the jurisdiction of the court. According to Article 98, the court may not proceed with a 
request for surrender or assistance which would require the requested state to act inconsistently 
with its obligations under international law with respect to the state or diplomatic immunity of 
a person of a third state, unless the court can first obtain the cooperation of that third state for a 
waiver of immunity.

1. ILDC cases

Croatia v N-T, Appeal Judgment, Case No IKž 690/1999-4, ILDC 384 (HR 1999), 
13th October 1999, Croatia; Supreme Court

N-T was detained and prosecuted before the county court in Zagreb. The ICTY requested that 
Croatia would surrender N-T to face charges brought against him there. The county court´s 
decision on the surrender of N-T to the ICTY was appealed to the Supreme Court of Croatia. 
Among N-T’s arguments was that, owing to his nationality, he would not face a fair proceeding 
before the tribunal. The Constitutional Act on the Cooperation of Croatia with the International 
Criminal Tribunal was adopted by the Croatian Parliament in 1996 as a legal means for regu-
lating and enabling cooperation with the ICTY. The Act had supremacy over ordinary parlia-
mentary legislation.

9. . . . According to this provision, the chamber of the County Court issued a de-
cision complying with the request for transfer as it established the identity of the 
person whose transfer was requested (which is not disputable) and that the crimes in 
question were those over which the International Criminal Tribunal had jurisdiction. 
The crimes of which M.N. was accused are expressly specified in the provisions of 
the Statute (Articles 2, 3 and 5). Consequently, the jurisdiction of the International 
Criminal Tribunal for these crimes is indisputable.
11. The provisions of the Statute of the International Criminal Tribunal (Articles 7, 
29) and the Rules of Procedure and Evidence (Articles 8–13, 58) refer to the primacy 
of the jurisdiction of the International Criminal Tribunal over national jurisdiction. 
Rule 58 of the Rules of Procedure and Evidence expressly states that the obligations 
of the State concerned pursuant to Article 29 of the Statute will prevail over any legal 
impediment to the transfer of the accused to the Tribunal which may exist under the 
national law of the State concerned.
18. The Constitutional Law has been part of the internal legal order of the Republic 
of Croatia since its adoption (Article 134 of the Constitution of the Republic of 
Croatia) and, consequently, so have the Statute and Rules of Procedure and Evidence 
of the International Criminal Tribunal. The provisions of Article 29 of the Statute of 
the International Criminal Tribunal clearly lay down the obligation of the Republic 
of Croatia to co-operate with the International Criminal Tribunal and specify that the 

59 See, eg, UNSC Res 827 (25 May 1993) UN Doc S/RES/827, para 4.
60 Rule 58 of the ICTY Rules of Procedure and Evidence (adopted 11 February 1994, as amended 10 July 

2015) UN Doc IT/32/Rev.50; rule 58 of the ICTR Rules of Procedure and Evidence (adopted 29 June 1995, as 
amended 13 May 2015).
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Tribunal’s request for legal assistance must be complied with without delay, which also 
definitely means the transfer of the accused to the Tribunal. The transfer of the ac-
cused to the International Criminal Tribunal upon the execution of its warrant should 
also be regarded as the implementation of the coercive measures referred to in Article 
91 (Chapter VII) of the Charter of the United Nations.
19. The fact that the Republic of Croatia is fulfilling its obligations towards 
the International Criminal Tribunal—even though the indictment brought by 
the International Criminal Tribunal mentions the Croatian Army and even the 
Government of the Republic of Croatia in an extremely negative context ar-
bitrarily and without any arguments—clearly shows that Croatia observes and 
dutifully carries out its obligations towards the international community as-
sumed under the Constitutional Law on Co-operation with the International 
Criminal Tribunal.

International Arrest Warrant (‘Lukic’), Re, International Criminal Tribunal for the Former 
Yugoslavia v Lukic (Milan), Decision on arrest, surrender, and extradition, Case No 11807/05, 
ILDC 1083 (AR 2006), 10th January 2006, Argentina

ML was detained in Argentina pursuant to a warrant of arrest and surrender issued by the 
ICTY. The following day, Argentina received a request for extradition of ML from Serbia and 
Montenegro. Argentina had not enacted any law implementing the ICTY statute or ICTY rules 
into the domestic legal order. Domestic Law No 24767 regulates mutual assistance in criminal 
matters between Argentina and requesting states in the absence of an applicable treaty. The case 
was before the National Court on Federal Criminal and Correctional Matters No 8.

51. In that sense it must be stated that in accordance with what was decided in the 
context of the issue of lack of jurisdiction as formulated in the pleadings, the rules 
applicable to the surrender application shall be those of international law, including 
Resolution no. 827 of the Security Council of the United Nations and the Rules on 
Procedure and Evidence of the ICTY. In addition, the International Cooperation in 
Criminal Matters Act 24,767 may be applied at a supplementary level to areas that are 
not covered by the above provisions.
52. Thus, national legislation serves as a support mechanism for checking the re-
quirements an application must contain, as in this case, and also the rights of the 
defendant and the powers of this court to establish certain relief measures, without 
losing sight of the guiding principle that favours the overriding interest of the inter-
national community which our country is subject to by virtue of the fact that it is part 
of that community.
53. Following the proposed analysis, and as regards the offences for which the 
ICTY is bringing charges against Milan Lukic, it should be stated that there 
is no doubt that he must face punishment, as our country, as a member of the 
International Community, through its signing of various treaties and conven-
tions, expressly incorporated into its legislation the Geneva Conventions and their 
respective Additional Protocols, the Rome Statute and the Convention on the 
Prevention and Punishment of the Crime of Genocide, inter alia, which condemn 
such atrocities.
58. From the foregoing, it is clear that all the requirements needed to grant the ap-
plication submitted by the International Criminal Tribunal for the former Yugoslavia 
have been met.
68. It follows from this that the Argentine State, as a founder member of the United 
Nations, is obliged to enforce applications from the ICTY and to ensure that they 
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prevail over any other obligation, because failure to do so would involve the Republic’s 
responsibility under international law.
69. Thus, the Statute of the ICTY provides in Articles 9 and 29 that States shall co-
operate with the Court in the investigation and prosecution of persons who come 
within its jurisdiction; that they shall, without delay, process and comply with any 
application and/or decision made by a Court of First Instance relating to, inter alia, 
the surrender of defendants so as to put them at the disposal of the International 
Tribunal.
70. Meanwhile, Article 58 of the Rules on Procedure and Evidence of the ICTY pro-
vides that the obligations under Article 29 of the Statute shall override all legal obs-
tacles or extradition treaties which the State in question is a party to, or which could 
obstruct the surrender of a defendant to the Court.
71. In this way, it is clear that by reason of these legal provisions, without prejudice 
to the provisions of the s. 16 of Act 24,767, there is no doubt that the application 
submitted by the ICTY overrides the one submitted by the Belgrade Court of First 
Instance.
75. In that sense, s. 18 of Act 24,767 provides that a person extradited from this 
country may not be re-extradited to another State without Argentina’s prior author-
ization, save where the extradited person freely and expressly waives that right before 
an Argentine diplomatic or consular authority, after having had the benefit of legal 
advice.

Rukundo (Emmanuel) v Federal Office of Justice, Appeal Judgment, Case No 1A.129/2001, 
Case no 1A.130/2001, ILDC 348 (CH 2001), 3rd September 2001, Switzerland; Federal 
Supreme Court [BGer]; First Public Law Division

R was arrested in Geneva, following a request for arrest and transfer from the ICTR. R ar-
gued before the Federal Supreme Court that he could not be transferred as the ICTR did not 
guarantee the right to fair trial as contained in European Convention for the Protection of 
Human Rights and Fundamental Freedoms (ECHR) and the International Covenant on Civil 
and Political Rights (ICCPR).

H1 Switzerland did not extradite or transfer persons to states or institutions that 
failed to guarantee the respect of minimal procedural rights, as recognized in 
democratic states and defined, in particular, by the Convention or the ICCPR; or 
that violated certain rules accepted as being part of the international ordre public. 
(paragraph 3a).
H2 With regard to the transfer of a person to an international criminal tribunal like 
the ICTR, however, Switzerland applied a presumption that the above guarantees 
were fulfilled. The problems existing at the time with regard to the management and 
the functioning of the ICTR did not reverse this presumption. In view of the various 
steps taken to improve the functioning of the Tribunal, there was no evidence that 
the ICTR was not able to execute its tasks in conformity with the guarantees of due 
process contained in the ICCPR. (paragraph 3b).

Ntawukuriryayo (Dominique), Appeal judgment, Appeal No 08-81262, ILDC 879 (FR 
2008), 7th May 2008, France; Court of Cassation [Cass]; Criminal Division

Dominique Ntawukuriryayo appealed an order of transfer to the ICTR before the Court of 
Cassation in France. He contented, inter alia, that his transfer from France was illegal because 
the completion strategy of the ICTR showed that he would not be tried by the ICTR, but would 
be transferred to Rwanda to face trial in Rwandan courts, in accordance with rule 11bis of the 
Rules of the Procedure and Evidence.

CPRPR
d did notd did n

uarantee tarantee 
tic states c state

violated ceolated c
raphraph 3

g a reqg a req
Court tCourt t

al as conas co
mental Fmental F
R).R).

DiviDiv

tice, Atice, A
001), 3r001), 3

isioisi

afterte

pp

th
rade Corade Co

erson exrson ex
hout Argut Arg

expresslyexpressl
r havr hav

239



 Thordis Ingadottir

364

24 First, the Court is not at present in possession in this particular case of evidence 
or other elements from which it is able to deduce that the International Criminal 
Tribunal for Rwanda will be substantively unable to try the person whose extradition 
is requested, as the Tribunal’s completion strategy report to the UN Security Council 
simply recounts the work of that jurisdiction and defines provisional timetables, from 
which no legal consequences can be drawn, especially not that Dominique X. is cer-
tain to be extradited to Rwanda.
25 Second, be that as it may, the International Criminal Tribunal for Rwanda alone 
has powers to refer the indictment to another court pursuant to Rule 11bis of its 
Rules of Procedure and Evidence and determines whether or not to do so in light, in 
particular, of its conviction ‘that the accused will receive a fair trial in the courts of 
the State concerned and that the death penalty will not be imposed or carried out’; 
that conviction unequivocally reflects the legitimate concern expressed by counsel 
for Dominique X. that his trial should be guaranteed by the fundamental principles 
governing rules of procedure and the rights of the parties.
32 The Court is not in a position to review of the regularity of the evidence adduced 
by the International Criminal Tribunal for Rwanda.

Minister of Justice and Constitutional Development and ors v The Southern African Litigation 
Centre, Appeal judgment, 867/15, [2016] ZASCA 17, 2016 (4) BCLR 487 (SCA), [2016] 2 
All SA 365 (SCA), 2016 (3) SA 317 (SCA), ILDC 2533 (ZA 2016), 15th March 2016, South 
Africa; Supreme Court of Appeal [SCA]

South Africa ratified the Rome Statute of the International Criminal Court on 27 November 
2000. On 31 March 2005, the Security Council of the UN referred the situation in Darfur, 
Sudan to the ICC. The ICC issued two warrants of arrest of the Sudanese president Al-Bashir. 
The 25th Assembly of the African Union (AU) took place in Johannesburg, South Africa, 
from 7 to 15 June 2015. South Africa was required to enter into a hosting agreement with 
the Commission of the AU. Sudanese president Al-Bashir was among the guests. On 13 June 
2015, the day of Al-Bashir’s arrival in South Africa, the ICC’s Pre-Trial Chamber II issued 
an order for the immediate arrest and surrender of Al-Bashir. South Africa argued that the 
‘special arrangements’ made with the AU for hosting the Assembly sought to grant Al-Bashir 
immunity from arrest and surrender to the ICC for the Assembly’s duration and two days 
thereafter.

56 . . . The Security Council referred the situation in Darfur to the Prosecutor in 
terms of this provision. While there is debate among commentators as to the full ef-
fect of such a referral, it is accepted by all that it confers jurisdiction upon the ICC 
in respect of the actions of a non-party state and its citizens. UN member states are 
obliged to accept the authority of the decision by the Security Council to refer the 
situation in Darfur to the Prosecutor. (paragraph 56)
59 Article 27 of the Rome Statute deals with the possibility that the crime being 
prosecuted is likely in many instances to have been perpetrated by a state actor, ran-
ging from a head of state to a humble official or soldier, and therefore the possibility 
would exist of the accused person raising a claim to immunity in accordance with 
long-established principles of customary international law, to be considered later in 
this judgment. . . . The undisputed effect of this provision is that it is not open to a 
person being prosecuted before the ICC to claim immunity from prosecution or ad-
vance a defence of superior orders. It is agreed by all commentators that, because Party 
States have bound themselves to the Statute including this provision, all Party States 
have waived any immunity that their nationals would otherwise have enjoyed under 
customary international law.
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62 The Constitution makes international customary law part of the law of South 
Africa, but it may be amended by legislation. It provides a specific mechanism 
whereby obligations assumed under international agreements become a part of the 
law of South Africa. And it decrees that, when interpreting any legislation, the Courts 
must prefer a reasonable interpretation that is consistent with international law over 
any alternative interpretation that is inconsistent with international law. . . .
69 . . . The argument proceeded, as does this judgment, on the basis that once a head 
of state has been brought before the ICC no plea of head of state immunity can be 
invoked. But, as a number of commentators have pointed out, that does not neces-
sarily mean that a state is entitled to ignore head of state immunity when requested 
to cooperate with the ICC to bring such a person before it. It is in this context that 
the question of an international crimes exception to head of state immunity arises.
82 . . . Its current position appears to accept that President Al Bashir would enjoy 
head of state immunity, were it not, so it believes, for the fact that it has been waived 
by the Security Council.
90 Some of these features warrant stressing in the light of the fact that there is no 
dispute that President Al Bashir is subject to the jurisdiction of the ICC and can be 
prosecuted by it for his alleged crimes. He has been stripped of any immunity when 
before the ICC. It is therefore important that the purpose of the Implementation Act 
is to provide a framework to ensure the effective implementation of the Rome Statute. 
It is to ensure that South Africa conforms to its obligations under the Rome Statute. 
In that regard there is no doubting its obligation to endeavour to bring President Al 
Bashir before the ICC for trial. The head of state immunity claimed for him is only a 
procedural bar to the enforcement of that obligation in this country. It is not an im-
munity that confers impunity for any wrongdoing on his part.
93 . . . The section is in a part of the Implementation Act conferring jurisdiction on 
South African Courts to try international crimes in certain circumstances. It would 
have been absurd and non-compliant with its international obligations for South 
Africa in such a case to permit the accused to raise immunity either ratione personae 
or ratione materiae, or obedience to orders, to avoid conviction or reduce any sen-
tence. In the circumstances the section paraphrased the provisions of Article 27(1) 
of the Rome Statute and made them applicable in trials for international crimes in 
South Africa or, as Professor du Plessis expressed matters, it ‘trumps’ the immunities 
that would otherwise attach to individuals. The difficulty lies in taking it further to 
create in South Africa an international crimes exception to head of state immunity. 
Nevertheless, that does not mean that it is irrelevant to the interpretational exercise. It 
is a clear indication that South Africa does not support immunities when people are 
charged with international crimes.
102 DIPA is a general statute dealing with the subject of immunities and privileges 
enjoyed by various people, including heads of state. The Implementation Act is a 
specific Act dealing with South Africa’s implementation of the Rome Statute. In that 
special area the Implementation Act must enjoy priority.
103 I conclude therefore that when South Africa decided to implement its obliga-
tions under the Rome Statute by passing the Implementation Act it did so on the basis 
that all forms of immunity, including head of state immunity, would not constitute 
a bar to the prosecution of international crimes in this country or to South Africa 
cooperating with the ICC by way of the arrest and surrender of persons charged with 
such crimes before the ICC, where an arrest warrant had been issued and a request 
for cooperation made. I accept, in the light of the earlier discussion of head of state 
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immunity, that in doing so South Africa was taking a step that many other nations 
have not yet taken. If that puts this country in the vanguard of attempts to prevent 
international crimes and, when they occur, cause the perpetrators to be prosecuted, 
that seems to me a matter for national pride rather than concern. It is wholly con-
sistent with our commitment to human rights both at a national and an international 
level. And it does not undermine customary international law, which as a country we 
are entitled to depart from by statute as stated in s 232 of the Constitution. What is 
commendable is that it is a departure in a progressive direction.

Constitutionality and legality of the decree on process of cooperation with the International 
Criminal Tribunal, Socialist Party of Serbia and ors v Federal Republic of Yugoslavia, Original 
petition for constitutional review, ILDC 29 (CSXX 2001), 6th November 2001, Serbia and 
Montenegro (historical); Federal Constitutional Court (historical)

The case before the Federal Constitutional Court of Serbia and Montenegro dealt with the 
constitutionality and legality of a 2001 degree, issued by the federal government of the Federal 
Republic of Yugoslavia. The main issues before the court concerned the question of whether the 
cooperation with the ICTY could be regulated by degree, and whether the Constitution per-
mitted the transfer to the ICTY of FRY nationals.

15. In particular, the challenged Decree is not in accordance with the Constitution 
of the FRY since under the Decree a body without appropriate authority has regu-
lated the procedure (method) for exercising certain freedoms and rights of man and 
citizen laid down by the Constitution of the FRY. Namely, pursuant to the provision 
of Article 67, para 2 of the Constitution of the FRY, the method (procedure) for ex-
ercising certain freedoms and rights of man and citizen may only be laid down by law 
and only if this is envisaged by the Constitution of the FRY or if it is necessary for 
the exercise of such freedoms and rights. Furthermore, pursuant to the provision of 
Article 26, para 1 of the Constitution of the FRY, everyone is entitled to equal pro-
tection of his or her rights in a procedure prescribed by law. Under the challenged 
Decree, the Federal Government, as a body with executive power—prescribing 
the possibility of a procedure for transferring criminal proceedings conducted by 
a domestic court to the International Criminal Tribunal at the Tribunal’s request, 
prescribing the appropriate application of the provisions of Chapter XXXI of the 
Criminal Procedure Act, including the arrest of a person whose extradition to the 
International Criminal Tribunal has been requested, and prescribing the authority of 
the International Criminal Tribunal to take investigative measures against persons in 
the territory of the FRY—set down, by means of a sub-law, the method (procedure) 
for exercising, restricting and safeguarding certain freedoms of man and citizen. As 
already stated, such a procedure may only be set down by law by a body with legisla-
tive power, which, with regard to criminal-law protection, has been done through the 
Criminal Procedure Act.

25. The Federal Constitutional Court is of the opinion that UN Security Council 
Resolution 827 concerning the founding of the International Criminal Tribunal 
cannot be subsumed under the international law that constitutes an integral part 
of the national legal system referred to in Article 16 of the Constitution of the 
FRY. The reason for this is that the ad hoc measure adopted by the UN Security 
Council under this Resolution—the setting up of the International Tribunal for 
the Prosecution of Persons Responsible for Serious Violations of International 
Humanitarian Law—does not contain international legal norms that produce “val-
idity” or have “binding force”. Without those properties, this Resolution is only 
a political document producing political obligations and acquiring legal validity 
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only after being given legal force by a legitimate and legal body in the individual 
legal system of each particular State.

26 Namely, UN Member States, by adopting the Charter of the United Nations, 
adopted the legal validity of all of its norms, including the legal documents en-
acted by UN bodies, in accordance with and in the manner specified by the 
Charter. However, UN Member States did not transfer the judicial powers to 
UN bodies except, of course, for those powers expressly specified by the Statute 
of the International Court of Justice, as set down in Chapter XIV of the Charter. 
The matter under discussion is not such a case. For that reason, Item 4 of UNSC 
Resolution 827 specifies the political obligation of all States to “cooperate fully 
with the International Tribunal” and “take any measures necessary under their 
domestic law to implement the provisions” of the Resolution. In other words, 
only after investing the obligations from the aforementioned UNSC Resolution 
with legal norms in accordance with national laws, do the Statute and Rules 
of Procedure of the International Criminal Tribunal acquire a normative nature 
which produces legal validity. Without that, they are special political obligations, 
whose non-fulfilment, of course, may have very serious consequences for indi-
vidual States.

30. By contrast, as has already been shown, this Court is of the opinion that it does 
not follow from the substance of the Charter of the United Nations that the Security 
Council has the express power to create and set up judicial bodies, as a measure to 
protect peace, for holding accountable citizens of countries that have violated peace 
and security in the world. It follows from the substance of the quoted provisions of 
the Charter that such a measure may be considered an international fait accompli 
binding on any UN Member State. This gives rise to the obligation of legally regu-
lating issues that concern the constitutionally guaranteed freedoms and rights of 
citizens, the status of state bodies in providing such protection and the activities of 
national bodies in the provision of legal assistance for the purpose of protecting inter-
national peace. One of the rights of a Member State in this case is to make a reasoned 
appeal to UN bodies to check the regularity of proceedings.

2. Commentary

(a) Article 25 and 41 of the UN Charter, direct effect
The Supreme Court of Croatia and the National Court on Federal Criminal and Correction 
Matters of Argentina refer to the obligation of the state to cooperate with the ad hoc tribunals, 
undertaken in Chapter VII of the UN Charter, cf Article 25. The latter court underlines also that 
failure to cooperate would mean responsibility under international law for the state. Both courts 
consider this obligation having direct effect in domestic law. In Argentina there was no national 
implementing legislation, while the Supreme Court of Croatia refers to this obligation in add-
ition to the duty already incorporated in domestic law. In contrast, the Federal Constitutional 
Court of Serbia and Montenegro considered that the state could not comply with a decision of 
the UN Security Council unless it had been incorporated into national law, as decisions of the 
Security Council were not legal norms but rather political decisions. According to the Federal 
Constitutional Court such implementation would have to take place via the legislator, not the 
executive branch. Furthermore, the Federal Constitutional Court considered the state not ob-
ligated under international law to cooperate with the ICTY as the Security Council had acted 
ultra vires in establishing the tribunal. As the commentator of the case notes, in its deliberation 
on this point, the Constitutional Court ignores the acceptance of other states of this action of 
the UN Security Council. The Security Council´s authority under Article 41 to order measures 
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regarding prosecutions and judicial cooperation has also been reaffirmed in later practice, eg, the 
Security Council resolution on the establishment of the ICTR,61 its resolution on the trial of 
Charles Taylor in the Netherlands,62 and its resolutions of a referral of situations to the ICC.63

Similarly, in its analysis, the Supreme Court of Appeal of South Africa considers it vital that 
the jurisdiction of the ICC in the case at hand is based on referral by the Security Council. 
Citing Article 25 of the UN Charter, it considers member states of the UN, also non-members 
of the ICC, obliged by the authority of the Security Council’s decision. As a result of the referral 
of the Security Council, Article 27 of the Rome Statute was made applicable to non-state parties 
and they were therefore unable to rely on Article 98 of the Rome Statute.64 South Africa, as a 
member of the UN and of the ICC, was to cooperate fully with the ICC and enforce the arrest 
warrant issues by the court.

Both the Supreme Court of Croatia and the National Court on Federal Criminal and 
Correction Matters of Argentina treat the Rules of Procedure and Evidence of the ICTY in 
the same way as the Statute of the ICTY, and having direct effect in domestic law. This is note-
worthy as the Rules of Procedure and Evidence are issued by the judges of the tribunal and not 
the Security Council.

(b) Competing international obligations
The issues of competing obligations under international law and the supremacy of UN Charter 
obligations over other international obligations, set out in Article 103 of the UN Charter, are 
indirectly referred to by the National Court on Federal Criminal and Correction Matters of 
Argentina. Facing two competing requests of transfer and extradition, the court determines that 
the state has to ensure the enforcement of application from the ICTY: ‘that they prevail over 
any other obligation, because failure to do so would involve the Republic’s responsibility under 
international law’.65

Competing international obligations are also an issue in some of the other cases. This relates 
to the relations between obligations under Chapter VII of the UN Charter and obligations 
under human rights treaties, such as the ECHR and the ICCPR. The national courts deliberate 
whether they can review the procedure at the ad hoc tribunals when deciding on a transfer, and 
interestingly, reach a different conclusion. In the cases where the transferee raised that he would 
not receive a fair trial before the ad hoc tribunal in accordance with international human rights 
treaties, neither the Supreme Court of Croatia nor the Court of Cassation in France considered 
they could review the proceedings at the relevant tribunal. All they could do was to verify the 
identity of the relevant person and whether the alleged crimes were within the statute of the 
ad hoc tribunals. Similarly, the Court of Cassation in France considered that it was not able to 
review whether the ICTR would re-extradite the relevant person to national proceedings. On 
the contrary, the National Court on Federal Criminal and Correction Matters of Argentina 

61 UNSC Res 955 (8 November 1994) UN Doc S/RES/955.
62 UNSC Res 1688 (16 June 2006) UN Doc S/RES/1688.
63 Regarding the situation in Darfur, UNSC Res 1593 (31 March 2005) UN Doc S/RES/1593; regarding the 

situation in the Libyan Arab Jamahiriya, UNSC Res 1970 (26 February 2011) UN Doc S/RES/1970.
64 For an opposing view see D Tladi, ‘The Duty on South Africa to Arrest and Surrender President Al-Bashir under 

South African and International Law’ (2015) 13(5) International Criminal Justice 1027. See also other writings 
on the case, eg, E De Wet, ‘The implications of President Al-Bashir’s visit to South Africa for international 
and domestic law’ (2015) 13(5) Journal of International Criminal Justice 1049; D Akande, ‘The Legal Nature 
of Security Council Referrals to the ICC and its Impact on Al Bashir’s Immunities’ (2009) 7(2) Journal of 
International Criminal Justice 342; P Gaeta, ‘Does President Al Bashir Enjoy Immunity from Arrest?’ (2009) 7(2) 
Journal of International Criminal Justice 328.

65 International Arrest Warrant (‘Lukic’), Re, International Criminal Tribunal for the Former Yugoslavia v Lukic 
(Milan), Decision on arrest, surrender, and extradition, Case No 11807/05, ILDC 1083 (AR 2006), 10 January 
2006, Argentina, para 68.
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did consider that it was able to do so and when transferring to the ICTY it set the condition 
that there would not be a re-extradition. Nevertheless, the ICTY extradited the individual to 
a national court. The Federal Supreme Court in Switzerland stressed that it would not transfer 
individuals to states or institutions that failed to guarantee the respect of minimal procedural 
rights. At the same time it made the assumption that as the ICTR was an international tribunal 
it would fulfil such requirement. The commentator on the Swiss case notes:

The Federal Supreme Court incidentally reviewed the legality of a Security Council 
resolution when scrutinizing measures that implemented the resolution. In doing so, 
it reviewed the actions of the Security Council against the obligations resulting from 
human rights instruments, such as the Convention or the ICCPR. Thereby, the Court 
‘affirmed—at least in principle—the normative superiority of both human rights in-
struments vis-à-vis binding Security Council resolutions’.66

The issue of competing obligations between UN Security Council Resolutions and human 
rights instruments has gained wide attention since the Kadi decision of the European Court of 
Justice.67 However, the arguments made that a transfer of an individual may give rise to an issue 
under the human right conventions, due to lack of fair proceedings, and hence engage the re-
sponsibility of that state under the conventions, may be hard to sell. Certainly, the jurisprudence 
of the European Court of Human Rights (ECtHR) in cases regarding deportation and extradi-
tion does not support such a claim. It is established in the court’s case-law that an issue might 
exceptionally be raised under Article 6 by an expulsion or extradition decision in circumstances 
where the fugitive had suffered or risked suffering a flagrant denial of justice in the requesting 
country.68 However, that test is very high. As stated by the court in the case of Othman (Abu 
Qatada) v United Kingdom:

260. It is noteworthy that, in the twenty-two years since the Soering judgment, the 
Court has never found that an expulsion would be in violation of Article 6. This fact, 
when taken with the examples given in the preceding paragraph, serves to under-
line the Court’s view that ‘flagrant denial of justice’ is a stringent test of unfairness. 
A flagrant denial of justice goes beyond mere irregularities or lack of safeguards in 
the trial procedures such as might result in a breach of Article 6 if occurring within 
the Contracting State itself. What is required is a breach of the principles of fair trial 
guaranteed by Article 6 which is so fundamental as to amount to a nullification, or 
destruction of the very essence, of the right guaranteed by that Article.69

The issue of competing international obligations was also a key element in the debate whether 
South Africa was obligated to comply with an order of the ICC on arrest of Al-Bashir. The 
Supreme Court of Appeal considered that the resolution of the Security Council had waived 

66 A R Ziegler, Analysis, Rukundo (Emmanuel) v Federal Office of Justice, ILDC 348 (CH 2001) A2.
67 Joined Cases C-402/05 P & C-415/05 P, Kadi & Al Barakaat v Council of the European Union and EC 

Commission [2008] 3 CMLR 41. For a commentary see, eg, P De Sena and M C Vitucci, ‘The European Courts 
and the Security Council: Between Dédoublement Fonctionnel and Balancing of Values’ (2009) 20(1) EJIL 193; 
and M Scheinin, ‘Is the ECJ Ruling in Kadi Incompatible with International Law?’ (2009) 29(1) Yearbook of 
European Law 637.

68 That principle was first set out in ECtHR, Soering v UK, App No 14038/88 (7 July 1989) para 113, and has 
been subsequently confirmed by the Court in a number of cases (see, inter alia, ECtHR, Mamatkulov and 
Askarov v Turkey, App No 46827/99 and 46951/99 (4 February 2005) paras 90–91; ECtHR, Al-Saadoon and 
Mufdhi v UK, App No 61498/08 (2 March 2010) para 149).

69 ECtHR, Othman (Abu Qatada) v UK, App No 8139/09 (12 January 2012). See also the judgment of the 
ECtHR regarding extradition from Sweden to national courts in Rwanda, in which extradition was not 
considered violation of Article 3 or Article 6 of the ECHR, Ahorugeze v Sweden, App No 37075/09 (27 
October 2011).
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the immunity of Al-Bashir and that therefore it was not faced with any competing international 
obligations.

IV. Human Rights Courts

The ECtHR and the Inter-American Court of Human Rights (IACHR)70 have jurisdiction to 
award reparations to complainants, cf Article 41 of the ECHR,71 and Article 63 of the American 
Convention on Human Rights (ACHR).72 Both human rights instruments have provisions on 
the binding force of judgments of the respective human rights courts, cf Article 46 of the ECHR 
and Article 68 of the ACHR.

The ECtHR has reiterated that the general logic of Article 41 on just satisfaction is directly 
derived from the principles of public international law relating to state responsibility, and that 
it has to be construed in that context.73 Furthermore, the ECtHR interprets the provision in 
accordance with principles of international law on reparations.74 According to Article 46(1) of 
the ECHR, member states are obliged to abide by the final judgment of the ECtHR in any 
case to which they are parties. The ECtHR frequently describes the obligation to comply with 
its judgments as following:

It follows, inter alia, that a judgment in which the Court finds a violation of the 
Convention or its Protocols imposes on the respondent State a legal obligation not 
just to pay those concerned the sums awarded by way of just satisfaction, but also to 
choose, subject to supervision by the Committee of Ministers, the general and/or, if 
appropriate, individual measures to be adopted in its domestic legal order to put an 
end to the violation found by the Court and make all feasible reparation for its con-
sequences in such a way as to restore as far as possible the situation existing before 
the breach.75

According to Article 68(1) of the American Convention ‘State Parties to the Convention under-
take to comply with the Court’s decisions in any case to which they are parties’. Furthermore, 
that part of a judgment that stipulates compensatory damages may be executed in the country 
concerned in accordance with domestic procedure governing the execution of judgments against 
the state, cf Article 68(2). According to Article 63(1) of the ACHR, if the IACHR finds that 
there has been a violation, the court shall rule that the injured party be ensured the enjoyment 
of his right or freedom that was violated. It shall also rule, if appropriate, that the consequences 
of the measure or situation that constituted the breach of such right or freedom be remedied and 

70 National cases regarding enforcement of decisions of human rights bodies, such as of the Human Rights 
Committee, are not included in the chapter. Different from the IACHR and ECtHR, which decisions 
are binding under international law, these bodies can only issue views. For discussion on these cases see 
commentaries in Hauchemaille v France, Judicial review, No 238849; ILDC 767 (FR 2001), 11 October 2001; 
Commonwealth of Pennsylvania v Judge, Appeal judgment, 916 A 2d 511 (Pa 2007); 591 Pa 126; ILDC 1218 
(US 2007); Singarasa v Attorney General, Application for judicial review, SC Spl (LA) No 182/99; ILDC 518 
(LK 2006); Dar v Norwegian Immigration Appeals Board, Appeal decision, Case No HR-2008-681-A; ILDC 
1326 (NO 2008).

71 European Convention for the Protection of Human Rights and Fundamental Freedoms (adopted 4 November 
1950, entry into force 3 September 1953) 87 UNTS 103.

72 American Convention on Human Rights (adopted 22 November 1969, entry into force 18 July 1978) 1144 
UNTS 123.

73 ECtHR, Cyprus v Turkey (just satisfaction) App No 25781/94 (12 May 2014) para 40.
74 ibid, para 41.
75 ECtHR, Cocchiarella v Italy, App No 64886/01 (29 March 2006) para 125; ECtHR, Maestri v Italy, App No 

39748/98 (17 February 2004) para 47; ECtHR, Menteş and ors v Turkey, App No 23186/94 (24 July 1998) para 
24; ECtHR, Scozzari and Giunta v Italy, App No 39221/98 and 41963/98 (13 July 2000) para 249; ECtHR, 
Ilaşcu and ors v Moldova and Russia, App No 48787/99 (8 July 2004) para 487; ECtHR, Cyprus v Turkey (just 
satisfaction), App No 25781/94 (12 May 2014) para 27.
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that fair compensation be paid to the injured party.76 As repeatedly stated by the IACHR, ‘to this 
end, states must ensure the domestic implementation of the provisions of the Court’s decision’.77

Both human rights regimes have set up an enforcement mechanism with respect to states’ 
compliance with decisions of the courts. With respect to the ECtHR, its the Committee of 
Ministers of the Council of Europe, which supervises the execution of judgments, cf Article 
46(2) of the ECHR.78 As for decisions of the IACHR, it is the court itself that monitors compli-
ance with its judgments, cf Article 69 of the court´s Rules of Procedure.79

The ECHR and ACHR enjoy strong standing in national law, in particular the ECHR, which 
has been incorporated into the law of all its contracting members.80 However, while the conven-
tions have in many instances been given status of domestic law (or even superior to domestic 
law), and are directly applicable at the national level, there seems to be a varied practice with re-
spect to the national effect of judgments of the human rights courts.81 The cases below illustrate 
how differently domestic courts treat the issue. Furthermore, while decisions of international 
human rights bodies cannot quash national legislation or annul a decision taken by national 
authorities, inevitably, a full remedy may require such measures.82

1. ILDC cases

Al-Nashif v National Police Directorate at the Ministry of the Interior, Judicial Review, 
Administrative Case No 11004/2002, Decision No 4332, ILDC 608 (BG 2003), 8th May 
2003, Bulgaria; Supreme Administrative Court

Al-Nashif maintained that the rulings at the national level should be revoked pursuant to Article 
231(1)(h) of the Civil Procedure Code of Bulgaria, which stated that the interested party might 
request the revocation of a final decision where a judgment of the ECtHR alleged a violation of 
the ECHR. In its judgment in Al-Nashif v Bulgaria the ECtHR had found a violation of Articles 
8 and 13 of the ECHR.83

According to Article 13 ECHR, everyone whose rights and freedoms as set forth in 
this Convention are violated shall have an effective remedy before a national authority, 
notwithstanding that the violation has been committed by persons acting in an official capacity.

[ref 9] The person shall have the opportunity to contest the executive claim that this is 
a matter of national security. Naturally, the judgment of the executive body regarding 
what poses a threat to national security is of substantial significance; however, the 
independent body shall be able to respond in cases where the reference to national 
security has no reasonable grounding in the facts, or exposes an illicit or contrary to 

76 The language adopted in Article 63(1) is considered broader than Article 41 of the ECHR see Gray (n 47) 894.
77 cf IACHR, Case of Baena Ricardo et al Competence, Series C No 104 (28 November 2003) para 60; Case of the 

Dismissed Congressional Workers (Aguado Alfaro et al) v Peru (Order, Monitoring compliance with judgment) (24 
November 2010) third considering para, and Case of Vargas Areco v Paraguay (Order, Monitoring compliance 
with judgment) (24 November 2010) third considering para.

78 The recent Protocol 14 to the ECHR strengtens the enforcement mechanism by giving an enforcement role also 
to the ECtHR. See new Articles 46(3) and 46(4), which empower the Committee of Ministers to seek a further 
judgment from the court in relation to enforcement.

79 In 2003, the IACHR asserted its competence to monitor the execution of its judgments, Baena Ricardo and 
Others v Panama (Judgment on Jurisdiction) (28 November 2003). In 2011, the IACHR issued 32 orders on 
monitoring compliance with judgment. On the mechanism see IACHR Annual Report 2011, 13–30.

80 D J Harris, M O’Boyle, E P Bates, and C M Buckley, Harris, O’Boyle & Warbrick Law of the European 
Convention on Human Rights (2nd edn, OUP 2009) 23.

81 Nollkaemper (n 34) 75–76.
82 This is the general view with respect, to the jurisdiction of the ECtHR; Papamichalopoulos and Others v Greece

(just satisfaction), App No 14556/89 (31 October 1995) para 34; Le Compte, Van Leuven and De Meyere v 
Belgium, Apps No 6878/75 and 7238/75 (18 October 1982) para 13.

83 ECtHR, Al-Nashif v Bulgaria (Final Judgment), App No 50963/99 (20 June 2002).
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the general meaning of and an arbitrary interpretation of the concept of “national se-
curity”. Where such guarantees are absent, the police or other state bodies will be able 
to arbitrarily abuse the rights that the Convention guarantees” (§ 124).

[ref 10] In § 132 of the Decision, the Court reminds that “it has had multiple 
occasions to state that Article 13 of the Convention guarantees the existence, on 
the national level, of a remedy that shall enjoin observance of the substance of 
the rights and freedoms under the Convention, in whatever form they may be 
guaranteed by the national legislative order . . . By enabling a direct expression of 
the obligation of countries to protect human rights first and foremost within the 
framework of their own legal systems, Article 13 establishes an additional guar-
antee for the individual in order to guarantee that he or she shall effectively exer-
cise his or her rights.
[ref 11] According to the European Court of Human Rights, “even where it is claimed 
that a threat to national security exists, the guarantee for an effective remedy requires, 
at a minimum, that a competent appellate body be informed of the reasons upon 
which the deportation decision is grounded, even where said reasons are not access-
ible to the public. The body should be competent to reject the claim of the executive 
authority that a threat to national security is present, should it find this claim to be 
arbitrary and groundless. Some form of competitive proceedings should exist if it is 
necessary for this to be done via a special representative holding a permit to obtain 
secret information. It is also necessary to examine the question of whether the con-
tested measure would affect the person’s right to family life, and if yes, whether the 
just balance between the public interest affected and the rights of the individual is 
respected” (§ 137).
[ref 12] In its decision of 20 June 2002, the European Court of Human Rights finds 
that there has been a violation of Article 8 of the Convention as “Al-Nashif ’s de-
portation was ordered pursuant to a legal regime that does not provide necessary 
safeguards against arbitrariness” (§ 128 and item 3 of the operative part) and there 
has been a violation of Article 13 of the Convention “as no remedy affording such 
guarantees of effectiveness was available to the applicants (§ 138 and item 4 of the 
operative part).

Červeňáková (Margita) and ors v Regional Court in Ústí nad Labem and District Court in Ústí 
nad Labem and Municipality of Ústí nad Labem (intervening), Decision on Constitutional 
Complaint, II ÚS 604/02, Sb n u ÚS 7/2004, ILDC 877 (CZ 2004), 26th February 2004, 
Czech Republic; Constitutional Court

The ECtHR had approved a friendly settlement between the plaintiffs and the Czech Republic 
and consequently struck out the application from the court’s list. However, the plaintiffs partly 
continued their constitutional complaints.

23 The Constitutional Court therefore began by answering the question of whether 
the final decision given in this matter by the international court represents an obs-
tacle of res judicata for the Constitutional Court. Article 10 of the Constitution of 
the Czech Republic incorporates into Czech law a large group of international treaties 
by which the courts are bound (the principle of monism). However, no provision 
of Constitutional law incorporates into Czech law a decision given by the inter-
national court on the basis of an international treaty which, according to Article 10 
of the Constitution, is [already] component to the law. Therefore, within the Czech 
Republic, this decision does not have effect equal to a decision of Czech courts (the 
principle of dualism). Hence, neither on the basis of the Constitution nor on the basis 
of any other component to constitutional order can it be concluded that an obstacle 
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of res judicata exists for the Constitutional Court due to the fact that the international 
court has issued a final decision on the case.
[ . . . ] 26 The Constitutional Court is in no doubt that the content of the binding 
judgment of the European Court in the case against the Czech Republic represents an 
obligation for the Czech Republic arising from international law. The Czech Republic 
is obliged to observe such obligations, not only under international law, but also with 
reference to the provision of Article 1 (2) of the Constitution. The Constitutional 
Court is a constitutional authority of the Czech Republic, and is therefore itself 
subject to the provision of Article 1 (2) of the Constitution. Consequently, it is the 
duty of the Constitutional Court, within the scope of its competence, to observe the 
Czech Republic’s obligations arising from the content of a judgment of the European 
Court. Furthermore, the same conclusion follows from the provision of Article 87 
(1)  (i) of the Constitution, according to which the Constitutional Court has the 
jurisdiction to decide on the measures necessary to implement a decision of an inter-
national court which is binding on the Czech Republic, should it prove impossible to 
implement such measures otherwise.

27 In the case in question, the Constitutional Court is not required to ‘implement’ 
the judgment, because the government of the Czech Republic has implemented its 
content within the scope of its competence. However, the above-mentioned provision 
of the Constitution can only be meaningfully interpreted against the background 
of the Constitutional Court’s general obligation to ‘observe’ the decisions of inter-
national courts, with the understanding that over and above this general obligation, 
it is actually obligated to ‘implement’ the content of some of these judgments. A spe-
cial obligation to ‘implement’ binding decisions of an international court, without a 
simultaneous general obligation to ‘observe’ them as international obligations of the 
Czech Republic, is conceptually unthinkable.

35 Under the circumstances, the Constitutional Court considers it neither useful nor 
necessary to dispute or, conversely, to confirm any of the above-mentioned different 
interpretations by the parties to the settlement. The ‘international obligation’ that the 
Constitutional Court is obliged to observe is the binding judgment of the European 
Court which took into account the settlement reached, accepting it in terms of its 
compliance with the Convention and the Protocols. Thus the settlement acquired 
a new legal quality which is distinct from the legal quality of the actual contrac-
tual settlement reached between the complainants and the government of the Czech 
Republic. Hence, the Constitutional Court considers itself competent to interpret the 
amicable settlement solely in the context of the binding judgment of the European 
Court dated 29.7.2003, of which such amicable settlement forms a part.

42 The Constitutional Court therefore had to state its opinion on the relevance of 
the will of the complainants which was expressed at a later date (on 11.6.2003). 
In a situation where neither the Convention nor the Constitutional Court Act re-
solves the question, the Constitutional Court was obliged to make appropriate use 
of Act no. 99/1963, Code of Civil Procedure, as amended (hereinafter the ‘CCP’), 
as provided for in Section 63 of the Constitutional Court Act. Section 99 of the 
CCP [‘Court Settlement’], in paragraph 3, recognises that a settlement approved 
by the court has the ‘effects of a final judgment’. This means that the contents 
of the Settlement are binding on the parties and on all authorities (Section 159a 
(4) of the CCP). A settlement constitutes an obstacle of res judicata (Section 159a 
(5) of the CCP). It is therefore clear that it is legally impossible for a unilateral ex-
pression of will by one of the parties to alter the contents of the court settlement. 
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The complainants’ expression of will submitted on 11.6.2003 is therefore irrelevant 
for the Constitutional Court. The same conclusion must be drawn with reference 
to Article 1 (2) of the Constitution. The judgment of the European Court dated 
29.7.2003, containing an amicable settlement, represents an ‘international obliga-
tion’ for the Constitutional Court. The contents of this ‘international obligation’ 
cannot be conceptually changed by a unilateral expression of will submitted under 
national rather than international law, by a party subject to the jurisdiction of the 
Czech Republic (by a submission in the course of proceedings relating to a consti-
tutional complaint).

Solicitor General of the Republic v Venezuela, Final Award on Jurisdiction of the Constitutional 
Chamber, File No 08-1572, No 1939, ILDC 1279 (VE 2008), 18th December 2008, 
Venezuela; Supreme Tribunal of Justice [TSJ]

In its decision on 5 August 2008, the IACHR found Venezuela in violation of the ACHR 
and ordered payment of monetary compensation costs and the state to reinstate three judges 
in their former or similar judicial positions or pay them US$100,000. The IACHR also or-
dered Venezuela to pass a Code of Judicial Ethics. The Venezuelan Solicitor General requested 
the Supreme Court of Justice to determine whether Venezuela had to enforce the IACHR’s 
judgment.

35 It must first be noted that the American Convention on Human Rights is a multi-
lateral treaty that has constitutional hierarchy and prevails in the domestic system 
only “insofar as they contain provisions concerning the enjoyment and exercise [of 
such rights] that are more favorable” than those established by the Constitution, in 
compliance with the provisions of Article 23 of our fundamental text.
36 Said Article 23 of the Constitution, reads:

“Article 23.
The treaties, pacts and conventions relating to human rights which have been 
executed and ratified by Venezuela have a constitutional rank, and prevail over 
internal legislation, insofar as they contain provisions concerning the enjoyment 
and exercise of such rights that are more favorable than those established by this 
Constitution and the laws of the Republic, and shall be immediately and directly 
applied by the courts and other organs of Government”.

44 Now, notice is taken of the failure of the Inter-American Court of Human 
Rights, in that this body demands that the Venezuelan State indemnify the former 
judges of the First Court of Administrative Disputes Ana María Ruggeri Cova, 
Perkins Rocha Contreras and Juan Carlos Apitz, whom it classes as “victims” for 
having allegedly had their personal rights violated; however in the alleged finding by 
said Court of the violation of the rights or freedoms protected by the Convention, 
it laid down compulsory rules on the government and administration of the Legal 
Power that are the exclusive and excluding competence of the Supreme Court of 
Justice and established guidelines for the Legislative Power, on matters of legal car-
eers and the liability of judges, violating the sovereignty of the Venezuelan State in 
the organization of its public powers and the selection of its functionaries, which 
is inadmissible.
46 Consequently, apart from any antimony there may be between the rules pro-
tecting personal rights and those relating to the common good, it is clear that, in 
failing to merely order an indemnity for the alleged violation of rights, the Inter-
American Court of Human Rights used the award analyzed to unacceptably intervene 
in the government and legal administration that pertains exclusively to the Supreme 
Court of Justice, in compliance with the Constitution of 1999.
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48 On the other hand, the Constitutional Chamber of the Supreme Court of Justice, 
in its decision No. 1942/2003 specified as follows with regard to Article 23 of the 
Constitution:  “In the opinion of the Chamber, two key elements are clear from 
Article 23: 1) This concerns human rights that apply to natural persons; 2) It refers to 
rules that establish rights, not to awards or rulings of institutions, resolutions of or-
ganizations, etc., prescribed in the Treaties, but rather only to rules that create human 
rights. ( . . . )

The Chamber repeats that it is the prevailing of the rules forming the Treaties, 
Pacts and Conventions (synonymous terms) in relation to human rights, but not of 
the reports or opinions of international organizations, which seek to interpret the 
scope of the rules of the international instruments, as Article 23 of the Constitution 
is clear: the constitutional hierarchy of the Treaties, Pacts and Conventions refers to 
their provisions, which, in being integrated into the current Constitution, means 
that the only party able to interpret them with respect to Venezuelan Law is the 
Constitutional Judge, in compliance with Article 335 of the current Constitution, 
in particular, the recognized interpreter under the 1999 Constitution, and the 
Constitutional Chamber, and thus is declared (...)

Thus it is the Constitutional Chamber that determines which rules on human 
rights of these treaties, pacts and conventions shall prevail in the domestic system; in 
the same way as which human rights not considered in said international instruments 
shall be valid in Venezuela.

This competence of the Constitutional Chamber for such matters, which stems 
from the Fundamental Charter, cannot be reduced by additional rules contained in 
Treaties or any other international texts on Human Rights that may have been signed 
by the country, which enable the States party to the Treaty to consult international 
organizations about the interpretation of the rights referred to in the Convention or 
Pact, as established in Article 64 of the Law Approving the American Convention 
on Human Rights, the Pact of San José, given that, were this possible, it would be a 
form of constitutional amendment on the matter, without all the relevant proceedings 
having been followed, reducing the competence of the Constitutional Chamber and 
transferring it to these multinationals or transnationals (internationals), who would 
make them binding interpretations. ( . . . )

The decisions of these organizations will be fulfilled in the country, in compliance 
with that established by the Constitution and the laws, as long as they are not in con-
flict with the provisions of Article 7 of the current Constitution, which reads: “The 
Constitution is the supreme law and foundation of the legal order. All persons and 
organs exercising Public Authority are subject to this Constitution” and as long as 
they comply with the organic competences recorded in the Conventions and Treaties. 
Because of this, despite the respect of the Legal Power for the awards or rulings of 
these organizations, they cannot violate the Constitution of the Bolivarian Republic 
of Venezuela, just as they cannot infringe the legislation of Treaties and Conventions, 
which govern these areas or other decisions.

If an international organization, legally recognized by the Republic, should pro-
tect anyone, violating the human rights of groups or persons within the country, said 
decision must be rejected even if issued by international organizations that protect 
human rights . . . ( . . . )

The Chamber considers that there is no legal body above the Supreme Court of 
Justice and for the purpose of Article 7 of the Constitution, unless the Constitution 
or law should thus rule, and even in this latter case, any decision in conflict with the 
rules of the Venezuelan Constitution shall not be applied in the country, and thus 
declared. ( . . . )
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Articles 73 and 153 of the Constitution consider the possibility of Venezuelan areas 
of jurisdiction being transferred to supranational bodies, which are acknowledged as 
potentially able to compromise national sovereignty.

However, the same Constitution highlights the areas in which this may take place, 
which are – for example – Latin America and Caribbean integration (Article 153 
eiusdem). Different areas to that of Human Rights per se, and where the judgments 
issued are of immediate application in the territory of the member countries, as spe-
cified by Article 91 of the Law Approving the Statute of the Court of Justice of the 
Andean Community.

The Chamber understands that outside these specific areas, national sovereignty 
cannot in any case be removed by virtue of Article 1 of the Constitution, which es-
tablishes that independence, liberty, sovereignty, immunity, territorial integrity and 
national self-determination are unrenounceable rights of the Nation. Said constitu-
tional rights are unrenounceable, cannot be relaxed, except where the Fundamental 
Charter so rules, together with the mechanisms that make it possible, as contemplated 
by Articles 73 and 336.5 of the Constitution, for example.

The consequence of the foregoing is that, in principle, the enforcement of the 
awards of Supranational Courts cannot undermine the sovereignty of the country, or 
the fundamental rights of the Republic” (underlined by this award).

51 In addition to the foregoing, the judgment questioned seeks to disregard the firm 
nature of the administrative and legal decisions that have acquired the status of res 
judicata, in ordering the reinstatement of the dismissed judges. In this sense, it must 
be pointed out that former judge Ana María Ruggeri Cova did not appeal for the re-
consideration or any legal review against the deed of dismissal (a fact acknowledged 
in paragraph 183 of the sentence of the Inter-American Court of Human Rights and 
at point 10 of chapter X of this same award). On the other hand, the deed of dis-
missal issued against former judges Perkins Rocha Contreras and Juan Carlos Apitz 
is final by decision No. 634 of May 21, 2008, issued by the Political Administrative 
Chamber of the Supreme Court of Justice, whereby it was declared that the adminis-
trative dispute of nullity had been abandoned, brought against said deed, as the writ 
of summons was not collected, published and delivered to the third parties concerned 
within the terms established in Article 21 of the Organic Law of the Supreme Court 
of Justice, a situation moreover omitted from the award of the Inter-American Court 
of Human Rights. Hence, in the opinion of this Constitutional Chamber, it is not 
possible to disregard the matter of res judicata which involves the deeds of dismissal 
of the former judges of the First Court of Administrative Dispute, when the adminis-
trative or legal resources envisaged by the internal legal system were not urged or were 
dismissed by definitive ruling by the Highest Court of the Republic, as this would 
be in conflict with one of the essential values of the Venezuelan Justice System, as is 
legal safety.

52 It is not a matter of interpreting the content and scope of the judgment of the 
Inter-American Court of Human Rights, nor of disregarding the treaty validly signed 
by the Republic, which supports it, or of avoiding the undertaking to enforce deci-
sions in accordance with the provisions of Article 68 of the American Convention 
on Human Rights, but rather of applying a minimum standard of adjustment of the 
award to the internal constitutional system, which has occurred in other cases, as 
when the unenforceability was declared of the award issued by the Inter-American 
Court of Human Rights on May 30, 1999, in the case: Castillo Petruzzi et al., by 
the Plenary Chamber of Peru’s Supreme Court of Military Justice, for considering, 
amongst other aspects, that the judicial power “is autonomous and in the exercise 
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of its functions, its members do not depend on any administrative authority, which 
shows a blatant disregard for Peruvian legislation on the matter”; that “they seek to 
disregard Peru’s Political Constitution and to subject it to the American Convention 
on Human Rights in the interpretation that the judges of said Court may make, ad-
libitum, in this judgment”; that the award in question, issued by the Special Military 
Supreme Court, acquired the status of res judicata “and it could not, therefore, be 
subject to a new ruling as this would constitute an infraction of a constitutional prin-
ciple”; that “in the hypothetical case that the judgment issued by the American Court 
should be enforced in accordance with the terms and conditions it contains, there 
would be a legal impossibility to fulfill it under the demands made by said supra-
national jurisdiction”, as “it would first require the Constitution to be amended” and 
“the acceptance and enforcement of the sentence of the Court in this matter would 
seriously endanger the internal security of the Republic”.

54 By virtue of the foregoing considerations, this Constitutional Chamber declares 
the award of the Inter-American Court of Human Rights dated August 5, 2008 
unenforceable, resulting in an order for the reinstatement to office of the former 
magistrates of the First Court of Administrative Disputes, Ana María Ruggeri 
Cova, Perkins Rocha Contreras and Juan Carlos Apitz B.; based on Articles 7, 23, 
25, 138 and 156.32 of Chapter III of Title V of the Constitution of the Republic 
and case law partially transcribed of the Constitutional and Administrative Policy 
Chambers. Thus ruled.
56 In the same way, based on the same principle and in compliance with the pro-
visions of Article 78 of the American Convention on Human Rights, the National 
Executive is asked to denounce this Convention, in view of the clear usurpation of 
powers committed by the Inter-American Court of Human Rights with the award 
concerned by this decision; and the fact that this implementation lies institution-
ally and in terms of competence with the mentioned Treaty. Thus ruled.
58 In light of what has been explained, this Supreme Court of Justice, in its 
Constitutional Chamber, administering justice in the name of the Republic, by the 
authority of the law, hereby declares:
1) that the award of the Inter-American Court of Human Rights dated August 5, 
2008, whereby the reinstatement to office was ordered of the former magistrates of 
the First Court of Administrative Dispute, Ana María Ruggeri Cova, Perkins Rocha 
Contreras and Juan Carlos Apitz B. were ordered, is UNENFORCEABLE, and the 
Bolivian Republic of Venezuela is ordered to pay the amounts of money and make the 
publications referred to in the judge disciplinary system.
2) On the basis of the principle of cooperation between authorities (Article 136 of 
the Constitution of the Bolivarian Republic of Venezuela), and in accordance with the 
provisions of Article 78 of the American Convention on Human Rights, the National 
Executive is asked to report this Treaty or Convention in view of the evident usurp-
ation of powers committed by the Inter-American Court of Human Rights, with the 
award concerned by this resolution.

Dorigo (Paolo), Appeal judgment, No 2800/2007, (2007) Rivista di diritto internazionale 
601, ILDC 1096 (IT 2007), 25th January 2007, Italy; Supreme Court of Cassation; 1st 
Criminal Section

The core issues in the case were whether the judgments of the ECtHR had binding force and 
enjoyed direct effect within the Italian legal system, and whether final judgments of the ECtHR 
trumped domestic criminal res judicata.
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H2 According to Article 670 of the Code of Criminal Procedure, the enforcing judge 
had to declare unenforceable any final domestic criminal conviction in relation to 
which the ECtHR had established, first, that the conviction had been pronounced in 
violation of Article 6 of the ECHR, and, second, that the convicted person had the 
right to a new trial. This was so even though the legislator had failed to introduce a 
specific remedy allowing the reopening of the proceedings. (paragraph 8)
H4 The binding force of the judgments of the ECtHR in proceedings to which 
Italy had been a party could also be inferred from two sources, namely the ratifica-
tion of Protocol No 14 to the Convention for the Protection of Human Rights and 
Fundamental Freedoms, amending the control system of the Convention (13 May 
2004), and the adoption of Law No 12, 9 January 2006. Protocol No 14 reinforced 
the obligation deriving from Article 46 of the ECHR, while Law No 12 established 
that the Prime Minister should promote all government measures which appeared ne-
cessary to guarantee the enforcement of the judgments of the ECtHR. (paragraph 5)
H5 Judgments of the ECtHR produced direct effect in the domestic legal order, in 
the sense that they created rights and obligations, not only for states, but also for in-
dividuals. Indeed, when such judgments established a violation of the ECHR’s rights, 
individuals might rely upon a right to reparation, either of a pecuniary nature or as 
restitution in integrum, which the courts were obligated to enforce. (paragraph 5)

Dorigo and President of the Council of Ministers (intervening), Constitutional review, No 113/
2011, (2011) 94 RDI 960, ILDC 1732 (IT 2011), 7th April 2011, Italy; Constitutional Court

This case arises from the same events as the case above. The issues before the Constitutional 
Court were whether the ECHR had constitutional rank within the Italian legal order and 
whether a decision of the ECtHR against Italy required the reopening of concluded criminal 
proceedings.

4 .— Art. 46 of the ECHR—cited by the judge in these proceedings as the “inter-
posed law” – imposes an obligation on contracting States, in paragraph 1, “to comply 
with the final judgments of the Court [European Court of Human Rights] in connec-
tion with disputes to which they are parties”; adding, in paragraph 2, that “the Court’s 
final judgment is sent to the Committee of Ministers who oversee its execution”.

This is a provision of particular importance in the European system for the pro-
tection of fundamental rights, vested in the Court of Strasbourg: indeed, it is clear 
that the scope of the Contracting States’ primary obligation arising out of the 
ECHR – recognition that each person has the rights and freedoms guaranteed by 
the Convention (art. 1) – depends, to a large extent, on the specific “nature” of the 
individual offences identified.

In this regard it must be noted that, subsequent to the ruling for referral to the 
Constitutional Court, art. 46 of the ECHR has been amended by the implementation 
(on 1 June 2010) of Protocol no. 14 to the Convention (ratified and made enforce-
able in Italy by law no. 280 of 15 December 2005). However, this amendment does 
not cancel the requirements underlying the question of constitutionality, but rather 
strengthens them. Indeed, by adding a further three paragraphs it is envisaged that the 
Committee of Ministers may ask the Court of Strasbourg to make an interpretative 
decision when there are any doubts concerning the content of a previously adopted 
final judgment, with the effect of preventing its execution (paragraph 3 of art. 46); 
and, above all, that it may ask the Court to issue a further pronouncement to ascertain 
a contracting Party’s violation of the obligation to comply with its judgments (para-
graphs 4 and 5). A specific violation procedure is therefore introduced for the purpose 
of providing a more incisive means of putting pressure on the defendant State.
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With regard to the content of the obligation, art. 46 is to be read systematically in 
conjunction with art. 41 of the ECHR, according to which, “if the Court declares 
that there has been a violation of the Convention and its Protocols, and if the other 
contracting Party’s national law only partially permits removing the consequences of 
the violation, where appropriate the Court will grant the injured party fair redress”.

In this regard the most recent consolidated case law of the Court of Strasbourg 
has affirmed that, “when the Court finds there has been a violation, the defendant 
State has a legal obligation, not only to pay the interested parties the sums that they 
are awarded as fair redress, but also to adopt the necessary general measures and/or, 
if applicable, individual measures” (among many others, Grand Chamber, judgment 
of 17 September 2009, Scoppola v. Italy, point 147; Grand Chamber, judgment of 1 
March 2006, Sejdovi v. Italy, point 119; Grand Chamber, judgment of 8 April 2004, 
Assanidzé v. Georgia, point 198). The reason for this, in light of art. 41 of the ECHR, 
is that the sums awarded as fair redress are aimed only at “granting compensation 
for the damages suffered by the interested parties insofar as these constitute a conse-
quence of the violation that cannot in any case be cancelled” (judgment of 13 July 
2000, Scozzari and Giunta v. Italy, point 250).

In contrast, the purpose of the individual measures that the defendant State is re-
quired to implement is that defined by the European Court as restitutio in integrum 
in favour of the interested party. In other words these measures must place “the 
claimant, where possible, in a situation equivalent to that in which he would have 
found himself had there not been a violation [ . . . ] of the Convention” (among many 
others, Grand Chamber, judgment of 17 September 2009, Scoppola v. Italy, point 
151; judgment of 10 November 2004, Sejdovic v.  Italy, point 55; judgment of 18 
May 2004, Somogyi v. Italy, point 86). With this in mind the defendant State is also 
called upon to remove the impediments that, at the national legislation level, prevent 
achievement of the objective: “by ratifying the Convention”; in fact, “the contracting 
States undertake to ensure that their national law is compatible with the latter” and 
thus also, “in their own national provisions of law to remove any obstacle to a suit-
able re-establishment of the claimant’s situation” (Grand Chamber, judgment of 17 
September 2009, Scoppola v. Italy, point 152; Grand Chamber, judgment of 8 April 
2004, Assanidzé v. Georgia, point 198).

With regard in particular to offences associated with the conducting of proceedings, 
and with criminal proceedings in particular, the Court of Strasbourg, taking the cited 
premises as its starting point, identified in the re-opening of proceedings the most 
suitable mechanism for restitutio in integrum, i.e. in cases of an established violation 
of the guarantees laid down in art. 6 of the Convention. In accordance with the in-
formation already provided by the Committee of Ministers, and in Recommendation 
R (2000)2 of 19 January 2000 in particular, in which the contracting Parties were 
specifically invited “to examine the respective national legal provisions in order to 
ensure the existence of adequate scope for the re-examination of a case, including the 
re-opening of proceedings, when the Court has found a violation of the Convention”.

The Strasbourg judges have affirmed, in particular – in what has now become con-
sistent case law – that when a private entity has been found guilty at the end of pro-
ceedings characterised by the non-observance of art. 6 of the Convention, the most 
appropriate means of remedying the identified violation is, as a general rule, “new pro-
ceedings or the re-opening of proceedings, at the request of the interested party”, in 
compliance with all the conditions for a fair trial (among many others, the judgment of 
11 December 2007, Cat Berro v. Italy, point 46; judgment of 8 February 2007, Kollcaku 
v.  Italy, point 81; judgment of 21 December 2006, Zunic v.  Italy, point 74; Grand 
Chamber, judgment of 12 May 2006, Öcalan v. Turkey, point 210). It is, however, 
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necessary to recognise that the defendant State has a discretionary right to choose the 
method of fulfilling its obligation, under the scrutiny of the Committee of Ministers 
and within the limits of the compatibility of pleadings contained in the Court judgment 
(among many, Grand Chamber, judgment of 17 September 2009, Scoppola v.  Italy, 
point 152; Grand Chamber, judgment of 1 March 2006, Sejdovic v. Italy, points 119 
and 127; Grand Chamber, judgment of 12 May 2005, Öcalan v. Turkey, point 210).
[ . . . ]
6. —[ref 5] On the other hand the absence of an appropriate remedy for this purpose 
under Italian law has been censured by the bodies of the European Council, including 
and most importantly in relation to the case concerning the defendant in the proceed-
ings in question.

In this regard it should be noted first of all  – as a correction to what has been 
stated in the ruling for referral [to the Constitutional Court] – that the European 
Court of Human Rights has not actually pronounced on the said case. The ruling that 
the referring judge identifies as the “judgment of 9 September 1998” of the Court 
of Strasbourg is in fact a report of that same date by the European Commission of 
Human Rights (a body dissolved by Protocol no. 11):  this report was accepted by 
the Committee of Ministers in its decision of 15 April 1999 (Internal Resolution 
DH(99)258). Pursuant to art. 32 of the ECHR, in the text that preceded implemen-
tation of Protocol no. 11 (which occurred on 1 November 1998, but with application 
of the previous rules to cases that were pending at that date, under the transitional 
provision of art. 5), the Committee of Ministers was in fact competent to take deci-
sions on cases submitted to them for examination after the drawing up of a report by 
the European Commission, which was not followed by deferment of the dispute to 
the Court of Strasbourg within three months.

The circumstances now presented do not, however, affect the relevance of the ques-
tion, since under the original art. 32, paragraph 4, of the ECHR, the Committee 
of Ministers’ decisions were binding on contracting States in the same way as the 
final judgments of the European Court of Human Rights: which means that – retro-
actively – there is full equivalence of the one type to the other for the purposes under 
consideration.

With precisely this in mind, both the Committee of Ministers (interim Resolutions 
ResDH(2000)30 of 19 February 2002, ResDH(2004)13 of 10 February 2004 and 
ResDH(2005)85 of 12 October 2005), and the Parliamentary Assembly of the 
Council of Europe (see, among others, Resolution no.  1516(2006) of 2 October 
2006) were increasingly critical of Italy’s failure to fulfil its obligation to remove the 
consequences of the violation ascertained in the case in question: default in the spe-
cific form of the absence, under national law, of a mechanism appropriate for allowing 
the re-opening of proceedings declared to be “unfair”.

The request to introduce such a mechanism “as quickly as possible” was also sent 
to the Italian authorities once again, by the Committee of Ministers, on the occasion 
of the decision to close the monitoring procedure relating to that case:  a decision 
adopted following the said pronouncement of the Court of Cassation which had de-
clared as unenforceable the judgment pronounced against the defendant, ordering its 
release (Final resolution CM/ResDH(2007)83 of 19 February 2007).
[ . . . ]
8. —A  different conclusion must be reached regarding the question of constitu-
tional legitimacy now under examination which firstly invests art. 630 of the Code 
of Criminal Procedure in its entirety, and secondly is proposed with reference to the 
different and more appropriate parameter specified in art. 117, paragraph one, of 
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the Constitution, assuming art. 46 (in correlation with art. 6) of the ECHR to be 
the “interposed law.

As of judgments nos. 348 and 349 of 2007 this Court’s case law has consistently 
adopted the position that the ECHR rules – in the sense ascribed to them by the 
European Court of Human Rights, specifically instituted for their interpretation 
and application (art. 32, paragraph 1, of the Convention)  – constitute, as “inter-
posed laws”, the constitutional parameter referred to in art. 117, paragraph one, of 
the Constitution, in the part that requires that the national legislation comply with 
the requirements deriving from the “international obligations” (judgment no. 1 of 
2011; judgments nos. 196, 187 and 138 of 2010; judgments nos. 317 and 311 of 
2009, and no. 39 of 2008; on the enduring validity of that reconstruction even after 
the Lisbon Treaty of 13 December 2007 came into effect, judgment no. 80 of 2011). 
From which perspective, if any difference is found to exist between a national law and 
the provisions of the ECHR, the ordinary judge must first of all ascertain whether an 
interpretation of the former in a sense that accords with the Convention is practic-
able, making use of every hermeneutical instrument at his disposal; and, if this pro-
duces a negative result – it not being possible to remedy this by simply not applying 
the differing national law – he must declare the incompatibility found, proposing a 
question of constitutional legitimacy with reference to the parameter in question. In 
its turn the Constitutional Court, which is invested with powers of scrutiny, although 
it cannot censure the European Court’s interpretation of the ECHR, has a legitimate 
right to ascertain whether the provision of the Convention – which nevertheless occu-
pies a level below that of the Constitution – is in fact in conflict with other provisions 
of the Constitution: in which case it will be necessary to exclude the suitability of the 
provision of the Convention for integrating the parameter in question.

In the present case it has already been pointed out (point 4 of the legal Considerations, 
above) that, in what has now become consistent case law, the Court of Strasbourg takes 
the view that the obligation to comply with its final judgments, which art. 46, para-
graph one, of the ECHR imposes on contracting Parties, also involves the require-
ment that contracting States permit the re-opening of proceedings, at the request of 
the interested party, whenever this appears necessary for the purpose of restitutio in 
integrum in favour of the said party, in cases of violation of the guarantees recognised 
by the Convention, particularly with regard to fair trials.

This interpretation cannot be seen as conflicting with the forms of protection 
offered by the Constitution. In particular – albeit in light of the doubtful relevance of 
the degree of certainty and suitability of the res judicata – it is not possible to regard as 
contrary to the Constitution the envisaged absence of the corresponding precluding 
effects in the context of particularly important commitments – such as those deter-
mined by the Court of Strasbourg, with regard to the judicial matter in its entirety –
in terms of the guarantees relating to fundamental rights of the person: guarantees 
that, with particular reference to the provisions of art. 6 of the Convention, are amply 
reflected in the applicable text of art. 111 of the Constitution.

Moreover, the judge has, with good reason, identified the basis for the requested 
additional intervention in art. 630 of the Code of Criminal Procedure:  indeed, in 
that a review, as an extraordinary means of challenging a decision in general terms, 
involves the re-opening of proceedings, which requires revisiting the procedural activ-
ities of an investigative nature, extended to the gathering of evidence, such a review 
constitutes the mechanism, among those currently existing in the criminal procedure 
system, that presents characteristics most in accord with that whose introduction ap-
pears necessary for ensuring that the national rules are in accordance with the param-
eter in question.
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Furthermore, contrary to what the Attorney General maintains, acceptance of 
the matter in dispute cannot be precluded by the fact that – as has been pointed out
(point 5 of the legal Considerations, above) – the possible re-opening of proceedings 
associated with the obligation under the ECHR is found to differ from the other 
cases of revision currently contemplated in the challenged rules, either because it is 
contrary to the reasoning adopted in those cases in terms of the nature of the link 
between “procedural truth” and “historic truth”, arising out of factors “outside” the 
scope of the proceedings already conducted; or because that possibility is at variance 
with the rigid alternative, contemplated under the existing rules regarding the out-
come of the revision judgment, between acquittal and confirmation of the previous 
judgment.

Faced with a constitutional ‘wound’ that cannot be resolved by means of interpret-
ation – especially where fundamental rights are involved – the Court is nevertheless 
required to provide a remedy:  and it must do so independent of the fact that the 
wound is dependent on what the rule provides or, conversely, on what the rule (or, 
to be more accurate, the rule of most relevance for the matter under discussion) fails 
to provide. Nor is it possible, in light of this Court’s clear findings (judgment no. 59 
of 1958), to regard as precluded from a declaration of the constitutional illegitimacy 
of laws the real or apparent absence of rules that may be derived therefrom, with re-
spect to given relations. Indeed it will, on the one hand, be the responsibility of the 
ordinary judges to draw from the decision the necessary corollaries in terms of its 
application, making use of the hermeneutic instruments at their disposal; while, on 
the other hand, it will be the responsibility of the legislator to make provision, in the 
most needed and appropriate manner, for aspects that appear to require appropriate 
regulation.

In the present case, art. 630 of the Code of Criminal Procedure must be declared 
constitutionally illegitimate precisely because (and in the part where) it fails to con-
template a “different” case for revision, apart from those currently regulated, aimed 
specifically at permitting (for proceedings resolved by one of the pronouncements 
referred to in art. 629 of the Code of Criminal Procedure) the re-opening of pro-
ceedings – for the purpose, in the latter case, and as a general functional principle, 
for the re-opening of activities already conducted and, if necessary, for the re-opening 
of activities necessary for a judgment  – when such re-opening is found necessary, 
in accordance with art. 46, paragraph 1, of the ECHR, in order that it be in con-
formity with a final judgment of the European Court of Human Rights (which, for 
the reasons already given, is equated with the decision adopted by the Committee of 
Ministers under the aforesaid text of art. 32 of the ECHR).

The need for a re-opening will be assessed – in addition to taking account of the 
objective nature of the violation established (it is thus quite clear that a re-opening 
will not be triggered by failure to observe the principle of the reasonable duration 
of the proceedings, contemplated in art. 6, paragraph 1, of the ECHR, since the re-
sumption of procedural activities would determine the details of the offence) – taking 
account, of course, of the provisions contained in the judgment the execution of 
which is being considered, and in the “interpretative” judgment required of the Court 
of Strasbourg by the Committee of Ministers, in accordance with art. 46, paragraph 
3, of the ECHR.

Furthermore, it is understood that, when the eventuality being considered oc-
curs, the judge must examine the compatibility of the individual provisions re-
lating to the revision proceedings. It is necessary, in fact, to regard as inapplicable 
any provisions that appear irreconcilable from the logical/legal perspective, in light 
of the objective pursued (to place the interested party in the situation in which 
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he would have found himself had the acknowledged violation not occurred, and 
not to remedy a defective assessment of the facts by the judge, resulting from 
factors outside the matter being judged), and above all – as already pointed out –
those that reflect the traditional intended use of revision proceedings solely for 
the acquittal of the defendant. Therefore, by way of example, the condition of 
admissibility, based on the absolute prognosis referred to in art. 631 of the Code 
of Criminal Procedure, will not apply. Equally inapplicable – in the appropriate 
cases – will be the provisions of paragraphs 2 and 3 of art. 637 of the Code of 
Criminal Procedure (according to which, respectively, admission of the request ne-
cessarily involves the acquittal of the defendant, and the judge cannot pronounce 
this exclusively on the basis of a different assessment of evidence admitted in the 
previous proceedings).

Furthermore, it is necessary to take into account that the possibility of the revision 
contemplated here necessarily involves a departure – imposed by the need for ful-
filling international obligations – from the recognised principle whereby procedural 
defects remain covered by the matter on which judgment is passed. In this context the 
revision judge will also assess how the causes of the unfairness of the proceedings, as 
determined by the European Court, must be defined as defects in the procedural pro-
cess with reference to national law, adopting all the appropriate measures to eliminate 
them when pronouncing a new judgment.

2. Commentary

(a) The obligation to comply with decisions of international human rights courts
The constitutional courts in Europe in the above cases firmly underscore the international ob-
ligation of their states to comply with decisions of the ECtHR, cf Article 46 of the ECHR. 
Based on this international obligation, the Bulgarian Constitutional Court concluded that its 
domestic courts had to apply the ECHR directly as it was interpreted in the ECtHR’s judgment 
in the case, although it would contradict national law. The Constitutional Court of the Czech 
Republic stated that it was obliged to observe within its competences obligations arising from 
the content of a binding judgment of the ECtHR. It equated friendly settlement at the ECtHR 
to such a judgment and therefore ceased national proceedings by the applicants. The Italian 
courts also gave Protocol 14 considerable weight, considering it strengthened the obligation of 
states to comply with decisions of the court. The importance that the Court of Cassation gave 
to the Italian ratification of the protocol is noteworthy as the protocol had not taken effect at 
the time of decision.

Another interesting conclusion by the Constitutional Court in Italy regards the nature of 
the decisions of the Committee of Ministers of the Council of Europe. In accordance with the 
rules of the ECHR at the time, prior to the entry into force of Protocol 11, the Committee of 
Ministers of the Council of Europe had adopted a report finding a violation of Italy of the con-
vention, through a legally binding decision. The Commission played a different role the entry 
into force of Protocol 11 to the ECHR. Although former Article 32(4) of the ECHR established 
the obligation of states to comply with the decisions of the Committee of Ministers, this did not 
automatically mean that those decisions were to be equated with judicial decisions, such as the 
judgments of the ECtHR.

(b) Enforceability of ECtHR and IACHR decisions in national courts—direct effect
While the human rights treaties have been given direct effect in national law, there seems to be 
a varied practice with respect to direct effect of judgments of the relevant human rights courts. 
In the case of Dorigo Paolo the Court of Cassation of Italy concluded that judgments of the 
ECtHR produced direct effect in the domestic legal order, in the sense that they created rights 
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and obligations, not only for states, but also for individuals. The Bulgarian Constitutional Court 
noted that while the Bulgarian constitution gave constitutional status to the ECHR it did not 
afford constitutional status to the decisions of the competent bodies of international organiza-
tions, or international jurisdictions and quasi-jurisdictions concerning the implementation of 
human rights treaties. Similarly, as stated by the Constitutional Court of the Czech Republic, 
‘none of the provisions of the Constitution incorporated decisions of international courts based 
on an international treaty which was part of the Czech legal order’. Similarly to the courts in 
Bulgaria and the Czech Republic, the Supreme Tribunal of Justice in Venezuela distinguished 
between a direct effect of a treaty and international judgments issued by monitoring bodies 
supervising that treaty. The court refused to give the same status to international judgments or 
reports issued by the monitoring bodies supervising human rights treaties as the human rights 
provisions in those treaties have.

Italy fits into the group of a majority of states described by the Council of Europe as giving 
direct effect to judgments of the ECtHR.84 The Czech Republic and Bulgaria do not make it to 
that category. However, the findings of their constitutional courts, based on the international 
obligation of their state to comply with the decision of the ECtHR, gave the decisions the same 
impact as having direct effect.

(c) Remedies
Just as in the case of the ICJ, human rights courts are increasingly leaving less choice to states 
with respect to remedies. The IACHR has been progressive in this respect, illustrated by its case 
with respect to Venezuela. In response to that judgment of the IACHR, the Venezuelan court 
considered it in contradiction with the constitution, to violate the national sovereignty of the 
country, and to affect the fundamental rights of the state. It even went on, stating that: ‘the ex-
ecutive branch should have denounced the ACHR given the IACHR’s apparent usurpation of 
powers when issuing that judgment’. In the last years, the ECtHR has to some extent followed 
the path of the IACHR as it has become more direct with respect to what means states have to 
use in their domestic legal order to discharge their obligation to comply with a decision of the 
court, stating that: ‘[i]n certain cases, the nature of the violation found may be such as to leave 
no real choice as to the measures required to remedy it and the Court may decide to indicate a 
specific measure’.85 With the same argument, the ECtHR has decided on specific measures, such 
as a return of a land,86 a release from custody as soon as possible,87 that a state must replace de-
tention on remand with other reasonable and less stringent measure of restraint,88 and to restore 
title to a flat and to reverse an order for conviction.89

The reopening of domestic proceedings has become of fundamental importance for the exe-
cution of the ECtHR’s judgments. Indeed, in some cases, this is the only form of restitutio in 
integrum possible, ie the only effective means of redressing the violation of the convention. In 
response to execution problems, caused in certain cases by the lack of appropriate national le-
gislation on the re-opening of proceedings, the Committee of Ministers adopted a recommen-
dation to member states on the re-examination or reopening of certain cases at the domestic 
level following judgments of the ECtHR, inviting them to ensure that there existed at national 
level adequate possibilities for achieving, as far as possible, restitutio in integrum, including the 

84 Council of Europe, Practical impact of the Council of Europe monitoring mechanisms in improving respect for 
human rights and the rule of law in member states, H/Inf (2010) 7.

85 ECtHR, Öcalan v Turkey, App No 46221/9 (12 May 2005) paras 194–95.
86 ECtHR, Papamichalopoulos and Others v Greece (just satisfaction), App No 14556/89 (31 October1995) para 38.
87 ECtHR, Assanidzé v Georgia, App No 71503/01 (8 April 2004) para 203; Ilaşcu v Moldova and Russia (n 75); 

ECtHR, Fatullayev v Azerbajdzhan, App No 40984/07 (22 April 2010) paras 176–77.
88 ECtHR, Aleksanyan v Russia, App No 46468/06 (22 December 2008) para 240.
89 ECtHR, Stolyarova v Russia, App No 15711/13 (29 January 2015) para 75.
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reopening of proceedings.90 Building on the practice of the committee, the court itself is more 
and more deciding on such measures.91

In Dorigo Paolo, the Constitutional Court stated in clear terms that in cases involving violations 
of Article 6 of the ECHR, the state had an obligation, pursuant to Article 46, to reopen criminal 
proceedings, as a form of restitutio in integrum, in accordance with what was affirmed by the 
Court of Cassation in its decisions in Somogyi and Dorigo. A national legislation on re-opening 
cases is put to a test in Al-Nashif v Bulgaria, where the core issues were whether a judgment of the 
ECtHR against Bulgaria had binding effect in the Bulgarian legal order, and whether a judgment 
of the ECtHR had primacy over final judgments or rulings rendered by a Bulgarian court and 
required revocation of the court’s final judgments or rulings. Some states have provision in the 
constitution on implementation of decisions of international courts in general. For instance, in 
the Czech Republic, according to Article 87(1)(i) of the Constitution the Constitutional Court 
should decide about implementation of decisions of an international court that are binding on 
the Czech Republic and which could not be implemented in a different way.

V. Conclusions

The ILDC reports demonstrate that judgments of international courts are being enforced before 
domestic courts. With respect to judgments of the international criminal tribunals, the ICTY, 
ICTR, and ICC, and of the international human rights courts, the ECtHR and IACHR, such 
enforcement has often been successful. The possibility for individuals to enforce decisions of the 
ICJ before domestic courts has been rejected in the cases covered.

Domestic courts acknowledge the obligation of their relevant states to comply with decisions 
of international courts. At times, that obligation overrides domestic legal hurdles for enforce-
ment. The cases relating to enforcement of judgment of the international human rights tribunals 
reflect this. The power of the Security Council and the international obligation by member states 
of the UN, undertaken in the UN Charter, to comply with its decisions also carried great weight 
with respect to enforcement of decisions of international criminal courts at the national level; 
and again, at times prevailed over legal impediments at the national level. The obligation of UN 
member states, undertaken in the same treaty, to comply with decisions of the ICJ has not has 
been given the same weight by domestic courts.

Whether decisions of international courts have direct effect in national law is addressed dir-
ectly by some domestic courts. In many cases, domestic courts consider that international deci-
sions can have such a direct effect. Some domestic courts consider it necessary that the national 
law explicitly allows such a direct effect, while others de facto give decisions of international 
courts such a direct effect, in order for the state to comply with its international obligations and 
binding force of international decisions.

Remedies provided by international courts today call for various forms of implementation at 
the national level, many directed at individuals and other non-state actors. That development 
has inevitably put the spotlight on compliance of states with decisions of international courts. 
On the whole, states are complying with international judgments requiring specific remedies at 

90 Recommendation No R (2000) 2 of the Committee of Ministers to member States on the re-examination or 
reopening of certain cases at the domestic level following judgments of the European Court of Human Rights; 
Explanatory Memorandum on the Recommendation No R (2000) 2 of the Committee of Ministers on the re-
examination or reopening of certain cases at domestic level following judgments of the ECtHR.

91 ECtHR, Gençel v Turkey, App No 53431/99 (23 October 2003) para 27; ECtHR, Somogyi v Italy, App No 67972/01 
(18 May 2004) para 86; ECtHR, Stoichkov v Bulgaria, App No 9808/02 (24 March 2005) para 81; ECtHR, 
Lungoci v Rumania, App No 62710/00 (26 January 2006); ECtHR, Claes and Others v Belgium, Apps No 46825/99, 
47132/99, 47502/99, 49010/99, 49104/99, 49195/99, and 49716/99 (2 June 2005); and ECtHR, Salduz v 
Turkey, App No 36391/02 (27 November 2008) para 72.
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the national level, and by doing so acknowledging this enhanced power of international courts. 
At the same time, the practice illustrates how enforcement of international rights and obliga-
tions of the individual is dependent on both the international and the national regimes. The 
practice of who can enforce these remedies before domestic courts is still not settled. With inter-
national courts becoming confident in awarding remedies, reparations reflecting international 
law on state responsibility, and the high interest at stakes for various actors, it can only be ex-
pected that enforcement of international decisions before domestic courts will increase. That 
practice will continue to test compliance of states with decisions of international courts, the 
enforcement mechanism at the international level, and the relationship between international 
and domestic law.
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Sri Lanka 

Switzerland 

United Kingdom 
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United States of America 

Venezuela 
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